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Court of Appeals of the District of Columbia 


No. 2779. 

John R. McLean et al., Appellants, 

vs. 

John J. Nolan et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 31858. 

John J. Nolan & Walter 1). Nolan, Copartners, Trading as 
James Nolan <fc Sons; James B. Lambie Company, Inc., a Cor¬ 
poration; Tiie W. E. Thompson Company, a Corporation; John 
R. Galiovvay, Edward E. Murray <& Charles C. Murray, Copartners, 
Trading as Murray Brothers; Archibald H. Douglas, The Julius 
Lansburgh Furniture <fc Carpet Company, a Corporation; William 
A. Pierce, Charles F. Schneider, Trading as C. A. Schneider’s 
Sons; Luther L. Derrick, Plaintiffs, 

vs. 

John R. McLean, Mary McLean Ludlow, Mildred Dewey, 
Columbian Iron Works, Inc., a Corporation; Flora B. Welch and 
George B. Welch, Executors of Eliza Barker, Trading as George 
M. Barker, Defendants. 

. United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 
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JOHN R. 


MC LEAN ET AL. VS. JOHN J. NOLAN ET AL. 


i Bill to Enforce Mechanics’ Liens. 

Filed May 28, ,1913. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 31858. 

John J. Nolan & Walter D. Nolan, Copartners, Trading as 
James Nolan & Sons; James B. Lambie Company, Inc., a Cor¬ 
poration; The W. E. Thompson Company, a Corporation; John 
K. Galioway, Edward E. Murray & Charles o.^iurray, Copartners, 
Trading as Murray Brothers; Archibald 11. Douglas, 1 lie Julius 
Lansburgh Furniture & Carpet Company, a Corporation; \\ llliam 
A. Pierce, Charles F. Schneider, Trading as C. A. Schneiders 
Sons; Luther L. Derrick, Plaintiffs, 

VS. 

John K. McLean, Mary McLean Ludlow, Mildred Dewey, 
Columbian Iron Works, Inc., a Corporation; Mora lx Welch and 
George B. Welch, Executors ot Eliza Barker, trading as George 
M. Barker, Defendants. 

The bill of complaint of the plaintiffs herein respectfully shows to 

l1 '1 ^That the plaintiffs John J. Nolan and Walter D. Nolan are 
citizens of the United States and residents of the District of Co um- 
bia and are copartners trading under the firm name and style ot 
James Nolan & Sons, and they bring this suit in their own right, 
that the plaintiff James B. Lambie Company, Incorporated, 
2 is a corporation duly incorporated and doing business in the 
District of Columbia, and brings this suit in its own right; 
that the plaintiff The W. E. Thompson Company, is a corporation 
domg business in the District of Columbia and brings tins suit m its 
own right; that the plaintiff John R. Galloway is a citizen of the 
United States and a resident of the District of Columbia, and brings 
this suit in his own right; that the plaintiffs Edward E Murray and 
Pbarles C Murray are copartners, doing business under the firm 
name of Murray Brothers, are both citizens of the United States and 
residents of the District of Columbia, and bring this suit in their 
own right ; that the plaintiff Archibald II. Douglas is a citizen of the 
United States and a resident of the District of Columbia and brings 
this suit in his own right; that the plaintiff the Julius Lansburgh 
Furniture and Carpet Company is a corporation duly organized 
under the laws of the District of Columbia and brings this suit in 
its own right; that the plaintiff William A. Pierce is a citizen of the 
United States and a resident of the District of Co umbia.and brings 
this suit in his own right; that the plaintiff Charles I. Schneider 1 
a citizen of the United States and a resident of the District of Colum¬ 
bia doing business in the District of Columbia under the name of 
C A Schneider’s Sons, and the said plaintiff brings this suit in his 
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own right; that the plaintiff Luther L. Derrick is a citizen of the 
United States and a resident of the District of Columbia and brings 
this suit in his own right. 

2. That the defendants John R. McLean, Mary McLean Ludlow 
and Mildred Dewey are all citizens of the United States and so far 

as plaintiffs are informed are of full age and are all residents 

3 of the District of Columbia, and are sued in their own right, 
the said three defendants being hereinafter referred to as the 

defendant owners; the defendant Columbian Iron Works, Incor¬ 
porated, is a corporation doing business in the District of Columbia, 
which, on, to-wit, the 29th day of January, 1913, filed in the office 
of the Clerk of this Court a notice of its intention to hold a lien upon 
the property described in the third paragraph hereof for $621.50, 
for labor upon and materials furnished for the construction and re¬ 
modeling of said property, and is sued as such lienor; that the de¬ 
fendants Flora B. Welch and George B. Welch are citizens of the 
United States and residents of the District of Columbia and are 
executors of Eliza Barker, deceased, and are doing business in the 
District of Columbia as George M. Barker, and on, to-wit, the 8th 
day of February, 1913, they filed in the office of the Clerk of this 
Court a notice of their intention to hold a lien upon said property 
for $117.88 for materials furnished for the remodeling of said prop¬ 
erty, and are sued as such lienors; and the said Columbian Iron 
Works and the said Welch and Welch are hereinafter referred to as 
the defendant lienors. 

3. That heretofore, on. to-wit, the 26th day of April, 1912, the 
said defendants, John R. McLean, Mary McLean Ludlow and Mil¬ 
dred Dewey were seized and possessed as tenants in common of 
certain pieces or parcels of land in the City of Washington, District 
of Columbia, known and described as and being all of original lots 
numbered seven (7) and eight (8) in square numbered two hun¬ 
dred and eighteen (218) situated in the City of Washington. Dis¬ 
trict of Columbia, the same being improved by a large brick struc¬ 
ture now known as Bellevue. Hotel and formerly known as 

4 the Normandie Hotel, located at the northeast corner of 15th 
and I Streets, Northwest, Washington, D. C. 

4. That thereafter, on various dates subsequent to May 1, 1912, 
the said defendant owners contracted with the several plaintiffs and 
with the defendant lienors herein for the reconstruction and re¬ 
modeling of the said hotel building so located upon the above de¬ 
scribed real estate, which agreements with the said plaintiffs are 
more particularlv set out as follows: viz. 

(A) On, to-wit, June 14th, 1912, the said defendant owners ac¬ 
cepted the proposal dated June 12, 1912, of the plaintiffs, John J. 
Nolan and Walter D. Nolan, to do certain plumbing work in con¬ 
nection with the remodeling and reconstruction of said hotel build¬ 
ing for the sum of two thousand, six hundred and seventy-four — 
($2,674.00). In pursuance of and in full compliance with the terms 
of said proposal and acceptance thereof, said plaintiffs undertook and 
completed the work specified in said proposal and said plaintiffs have 
been paid in full by the defendant owners for the work done and 
materials furnished under said proposal of June 12, 1912. That 
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during the course of the execution of said work so contracted for 
under the said proposal of June 12, 1912, the said defendant owners 
ordered the said plaintiffs to do certain other extra and additional 
plumbing work in said hotel building and agreed to pay said plain¬ 
tiffs therefor. Thereupon the said plaintiffs, relying upon the 
promise of said defendant owners, did do certain additional and 
extra plumbing work in said hotel building of the reasonable value 
of four thousand one hundred and four ($4,104.21) dollars and 
twenty-one cents; that said extra or additional plumbing work in 
said building was completed by the plaintiffs and accepted by 

5 the defendant owners on, to-writ, November 19th, 1912; that 
on, to-wit, September 21, 1912, the said defendant owners 

paid to plaintiffs on account of said additional or extra plumbing 
work, the sum of five hundred and twenty-six ($526.00) dollars, 
and on, to-wit, October 25, 1912. the said defendant owners paid to 
plaintiffs on account of said additional or extra plumbing work the 
further sum of five hundred ($500.00) dollars. That after the 
completion of said extra plumbing work the said plaintiffs made de¬ 
mand upon the said defendant owners for the balance due them on 
account of said extra plumbing work, namely, for the sum of three 
thousand and seventy-eight dollars and tw’enty-one cents 
($3,078.21), but the said defendant owners refused to pay said 
balance so due said plaintiffs as aforesaid, and though the said 
plaintiffs often requested payment of said balance the said defendant 
owmers continued to refuse to pay said amount so due and still re¬ 
fuse to pay same; and plaintiffs desiring to avail themselves of the 
provisions of the Code of Laws for the District of Columbia in such 
cases made and provided, filed in the office of the Clerk of this Court 
on the 8th day of February, 1913, a notice of their intention to hold 
a lien upon the property described in the third paragraph hereof, 
and said notice was duly filed and recorded by said Clerk in Me¬ 
chanics’ Lien Rook No. 11 at Folio 336, and is known as number 
6530. Plaintiffs further state that on said February 8th, 1913, they 
caused a true copy of said notice of lien to be served upon one Frank 
P. Leetch, the agent and representative of said defendant owmers. 
That said plaintiffs’ said notice of lien w T as filed and served wdthin 
three months after the completion of their work of remodeling and 
reconstructing said hotel building. 

(B) The plaintiff, James B. Lambie Company, a corporation, 
shows that on, to-wfit, the 1st day of November, 1912, the said 

6 defendant owners ordered of plaintiff certain hardware ma¬ 
terials to be used in the course of the remodeling and recon¬ 
struction of said hotel building; that plaintiff delivered to the said 
defendants owners, hardware materials of the value of two hundred 
and ninety-nine dollars and ten cents ($299.10) w T hich were used 
and placed in said hotel building by the said defendant owners; that 
the last item of hardware so furnished to said defendant owners to 
be used in the remodeling and reconstruction of said hotel building 
was delivered to said defendant owners on or about November 16, 
1912. That thereupon plaintiff made demand upon said defendant 
owners for payment of its bill amounting to tw T o hundred and ninety- 
nine dollars and ten cents ($299.10) as aforesaid, and plaintiff says 
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that there is now due and owing it from the defendant owners for and 
on account of materials so furnished the sum of two hundred and 
ninety-nine dollars and ten cents ($299.10), which amount the 
said defendant owners have repeatedly, refused to pay. That desir¬ 
ing to avail itself of the provisions of the Code of Laws for the 
District of Columbia in such cases made and provided, plaintiff filed 
in the office of the Clerk of this Court on the 14th day of February, 
1913, a notice of its intention to hold a lien upon the property de¬ 
scribed in the third paragraph hereof, and said notice was duly filed 
and recorded by said Clerk in Mechanics’ Lien Book No. 11 at Folio 
340 and is known as Number 6537. That on the said 14th day of 
February, 1913, this plaintiff caused a true copy of said notice of 
lien so filed in said Clerk’s Office as aforesaid to be served upon said 
Frank P. Leetch, agent and representative of said defendant own¬ 
ers. That said plaintiff’s said notice of lien was filed in said Clerk’s 
Office and served within three month« after the furnishing 

7 of said materials and the completion of the work of remodel¬ 
ing and reconstructing of said hotel building. 

(C) The plaintiff, The W. E. Thompson Company, Incorpo¬ 
rated, shows that, on, to-wit, June 20, 1912, the defendant owners 
contracted with the said plaintiff for the furnishing of materials and 
the doing of the work in connection with the laying of tile and 
marble floors, and furnishing and putting in place certain marble 
and tile fixtures, etc., in said hotel building, and promised to pay 
said plaintiff for furnishing said materials and doing said work. 
That plaintiff in accordance with said defendant owners’ promise to 
pay therefor, furnished material, labor and work as aforesaid of the 
reasonable value of three thousand three hundred and seventy-two 
dollars and fifty cents ($3,372.50). Plaintiff’s work in this connec¬ 
tion was completed and was accepted by said defendant owners, 
on, to-wit, November 15, 1912, at which time plaintiff had received 
from defendant owners various sums on account, namely, on July 
30, 1912, three hundred and fifty dollars ($350.00); August 17th, 
1912, seven hundred dollars ($700.00), September 21st, 1912, five 
hundred ($500.00) dollars, and on October 21st, 1912, seven hun¬ 
dred ($700.00) dollars, so that at the time said work was completed 
by plaintiff there was owing to it by the defendant owners the 
full sum of one thousand one hundred and twenty-two dollars and 
fifty cents ($1,122.50) ; and although plaintiff has frequently de¬ 
mand- payment of said amount from the said defendant owners 
herein, as aforesaid, the said defendant owners have refused and still 
refuse to pay said plaintiff said sum so due it as aforesaid, and plain¬ 
tiff desiring to avail itself of the provisions of the Code of Laws 

8 for the District of Columbia in such cases made and provided 
filed in the Office of the Clerk of this Court, on the 14th day 

of February, 1913, a notice of its intention to hold a lien upon the 
property described in the third paragraph hereof, and said notice 
was duly filed and recorded by said Clerk in Mechanics Lien Book 
No. 11 at Folio 341 and is known as number 6540. Plaintiff fur¬ 
ther states that on the said 14th day of February, 1913, it caused a 
true copy of the said notice of lien to be served personally on said 



6 JOHN R. MC LEAN ET AL. VS. JOHN J. NOLAN ET AL. 

Frank P. Leetch, agent and representative of the said defendant 
owners. That said plaintiff’s said notice of lien was filed in said 
Clerk’s Office and served within three months after the comple¬ 
tion of its work of remodeling and reconstruction of said hotel 
building. 

(D) The plaintiff, John R. Galloway, shows to the Court that on, 
to-wit, the 25th day of June, 1912, the said defendant owners 
agreed in writing to pay said plaintiff the sum of $1,326.44 for 
labor and materials necessary to make changes and addition to the 
electric work in the course of the remodeling and reconstruction of 
said hotel property described as aforesaid in paragraph three hereof. 
That in pursuance of and in full compliance with the terms of their 
agreement this plaintiff proceeded to furnish the work and ma¬ 
terials necessary to make said changes in said electric work as 
agreed upon; that during the course of said work, the said defend¬ 
ant owners ordered of the plaintiff in addition to the work and ma¬ 
terials required and provided for under the original agreement of 
June 25th, 1912, as aforesaid, certain other extra and additional 
work and materials for said building. That in addition to the work 
and materials provided for under said agreement of June 

9 25th, 1912, the plaintiff in accordance with said order of said 
defendant owners for extra work as aforesaid, did furnish 

extra and additional labor and materials for electric work in and 
upon said hotel building of the value of $1,876.65; that said extra 
or additional electric work in said building was completed by said 
plaintiff and accepted by the defendant owners on, to-wit, November 
19, 1912; that on, to-wit, the 3d day of August, 1912, the said de¬ 
fendant owners paid to this plaintiff the sum of one thousand 
($1,000) dollars, and on, to-wit, the 14th day of September, 1912, 
the said defendant owners paid this plaintiff the additional sum of 
eight hundred ($800) dollars, which said payment paid said plain¬ 
tiff in full for the work and materials provided by him under the 
original agreement of June 25th, 1912, and also amounted to a 
payment of four hundred and seventy-six dollars and fifty-six cents 
($476.56) on account of the extra and additional work and ma¬ 
terials furnished by plaintiff for defendant owners as aforesaid. 
Plaintiff states that there is now due and owing him from the de¬ 
fendant owners for extra work and materials furnished in connec¬ 
tion with the remodeling and reconstruction of said hotel property 
as aforesaid, the sum of one thousand, four hundred and three 
dollars and nine cents ($1,403.09) ; and although the plaintiff has 
frequently demanded payment of the said defendant owners of the 
sum so due as aforesaid, the said defendant owners have refused 
and still refuse to pay this plaintiff said sum, and plaintiff desiring 
to avail him-elf of the provisions of the Code of Laws for the District 
of Columbia in such cases made and provided, filed in the Office of 
the Clerk of this Court, on the 14th day of February, 1913, a notice 
of his intention to hold a lien against the interest of said 

10 defendant owners in the property described in paragraph 
three hereof, said notice was duly filed and recorded by said 
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Clerk in Mechanics’ Lien Book No. 11 at Folio 338 and is known as 
number 6533. That on, to-wit, the said 14th day of February, 
1913, plaintiff caused a true copy of said notice of lien so filed in 
said Clerk’s office as aforesaid to be served upon said Frank P. 
Leetch, agent and representative of the said defendant owners. 
Plaintiff states that said notice of lien was so filed in the said Clerk’s 
Office and served as aforesaid within three months after the comple¬ 
tion of the work of remodeling and reconstructing said hotel property 
described as aforesaid in paragraph three hereof. 

(E) The plaintiffs Edward E. Murray and Charles C. Murray 
show to the Court, that, on, to-wit, July 1, 1912, the said defendant 
owners contracted with the plaintiffs to furnish certain materials, 
and do certain plaster work in the course of the remodeling and re¬ 
construction of said hotel property described as aforesaid in para¬ 
graph three hereof; and said defendant owners agreed and promised 
to pay the full and reasonable value for the materials furnished and 
the work so done by them; that in pursuance of said contract or 
agreement so entered into as aforesaid, the said plaintiffs on July 
10th, 1912, commenced the plaster work in connection with the re¬ 
modeling and reconstruction of said hotel building, located on prem¬ 
ises hereinbefore described in paragraph three, and continued to fur¬ 
nish materials and do plaster work up until and including, to-wit, the 
7th day of November, 1912, at which time said work was completed 
by said plaintiffs and accepted by said defendant owners; that the 
reasonable value and price of the materials furnished and the work 
done plus ten per cent profit agreed to be paid to the plaintiffs 
11 by the said defendant owners was two thousand five hundred 
and eleven dollars and eighty cents ($2,511.80). On ac¬ 
count of this sum the plaintiffs have been paid by the defendant 
owners the sum of one thousand eight hundred ($1,800) dollars, in 
two payments, namely, on August 20th, 1912, the sum of one 
thousand ($1,000) dollars, and on October 12th, 1912, the sum 
of eight hundred ($800) dollars, leaving a balance due the plain¬ 
tiffs of seven hundred and eleven dollars and eighty ($711.80) 
cents, for materials furnished and work done in connection with 
the remodeling of said hotel building as aforesaid; and plaintiffs 
state that the said sum of seven hundred and eleven dollars and 
eighty cents ($711.80) is now due and owing them from the de¬ 
fendant owners and although the plaintiffs have frequently de¬ 
manded payment from the said defendant owners of the sum so 
due as aforesaid, the said defendants have refused and still refuse 
to pay these plaintiffs said sum; and plaintiffs, desiring to avail 
themselves of the provisions of the Code of Laws for the District 
of Columbia in such cases made and provided, filed in the Office of 
the Clerk of this Court, on the 6tli day of February, 1913, a notice 
of their intention to hold a lien against the interest of said de¬ 
fendant owners in the property described in paragraph three hereof, 
and said notice was duly filed and recorded by said Clerk in Me¬ 
chanics Lien Book No. 11 at Folio 335, and is known as number 
6528. That, on, to-wit, the said 6th day of February, 1913, plain¬ 
tiff caused a true copy of said notice of lien so filed in said Clerk’s 
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Office as aforesaid to be served upon said Frank P. Leetch, agent and 
representative of tfie said defendant owners. Plaintiffs state that 
said notice of lien was so filed in the said Clerk’s Office and served 
as aforesaid within three months after the completion of 

12 their work of remodeling and reconstructing of said hotel 
property described in paragraph three hereof. 

(F.) The plaintiff, Archibald PL. Douglas, shows to the Court 
that, on, to-wit, the 25th day of June, 1912, the said defendant own¬ 
ers accepted the proposal dated June 20th, 1912, of the plaintiff, 
Archibald H. Douglas, to do certain heating work, that is to say, 
to furnish labor and materials in installing heating apparatus in 
connection with the remodeling and reconstruction of said hotel 
building described in paragraph three hereof, for the sum of one 
thousand, live hundred ($1,500) dollars. In pursuance of and in 
full compliance with the terms of said proposal and acceptance 
thereof, said piaintiffs undertook and completed the work specified 
in said proposal and said plaintiff has been paid in full by the de¬ 
fendant owners for the work done and materials furnished under 
said proposal of June 20th, 1912, as hereinafter set forth. That 
during the course of the execution of said work so contracted for 
under the said proposal of June 20th, 1912, the said defendant own¬ 
ers ordered said plaintiff' to do certain extra and additional heat¬ 
ing work on said hotel building and agreed to pay said plaintiff 
therefor. Thereupon the said piaintiff reiying upon the promise 
of said defendant owners did do certain additional and extra heat¬ 
ing work on said hotel building of the reasonable value of two thou¬ 
sand, six hundred and ninety-six dollars and fifty-six cents ($2,- 
696.56); that said extra or additional healing work on said build¬ 
ing was completed by said plaintiff and accepted by the defendant 
owners on, to-wit, the 9th day of December, 1912; that the pay¬ 
ments made by the said defendant owners to said plaintiff are 
as follows, that is to say, said defendant owners paid to 

13 said piaintiff on account of the work under the said pro¬ 
posal of June 20th, 1912, on July 21st, 1912, seven hundred 

($700) dollars; on August 14th, 1912, six hundred ($600) dollars; 
on September 13th, 1912, seven hundred ($700) dollars, whereof 
two hundred ($200) dollars was in final payment of said original 
work, amounting to one thousand, five hundred ($1,500) dollars, 
and five hundred ($500) dollars thereof was on account of said 
extra work; and, October 2d, 1912, the said defendant owners 
paid to this plaintiff the additional sum of five hundred ($500) 
dollars on account of said extra work, making a total of one thou¬ 
sand ($1,000) dollars paid to this plaintiff on account of said extras, 
and leaving due from said defendant owners to said plaintiff the 
sum of one thousand six hundred and ninety-six dollars and fifty- 
six cents ($1,693.56) for said extras. That after the completion 
of said extra heating work the said plaintiff made demand upon the 
said defendant owners for the balance due him on account of said 
extra heating work, namely for the sum of one thousand, six hun¬ 
dred and ninety-six dollars and fifty-six cents ($1,698.58),, but the 
said defendant owners refused to pay said balance so due said plain- 
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tiff as aforesaid although the said plaintiff has often requested pay¬ 
ment of said balance the said defendant owners continued to re¬ 
fuse to pay said amount so due and still refuse to pay the 
same; and the said plaintiff desiring to avail himself of the 
provisions of the Code of Laws for the District of Columbia 
in such cases made and provided, filed in the Office of the Clerk 
of this Court on the 14th day of February, 1913, a notice of his 
intention to hold a lien upon the property described in the third 
paragraph hereof, and said notice was duly filed and recorded 

14 by said Clerk in Mechanics Lien Book No. 11 at Folio 338 
and is known as number 6534. Plaintiff further states that 

on said February 14th, 1913, he caused a true copy of said notice 
of lien to be served upon one Frank P. Leetch, the agent and 
representative of the said defendant owners. .That said plaintiff’s 
said notice of lien was filed and served within three months after 
the completion of his work of remodeling and reconstructing said 
hotel building. 

(G) The plaintiff, The Julius Lansburgh Furniture and Carpet 
Company, a corporation, shows to the Court, that on, to-wit, the 
8th day of August, 1912, the said defendant owners agreed to pay 
this plaintiff the sum of one thousand five hundred and seventy- 
five ($1,575) dollars for painting and decorating the first floor of 
the said hotel building owned by said defendant owners and located 
as described in paragraph three hereof; and in pursuance of and 
in full compliance with the said contract or agreement this plaintiff 
proceeded to furnish materials and do the work necessary in paint¬ 
ing and decorating the interior of the first floor of said hotel build¬ 
ing. That as this work progressed the said plaintiff was ordered 
by the said defendant owners to do certain other and extra painting 
and decorating work in and about said hotel building not included 
in the original contract of August 8th, 1912, as aforesaid; and 
that in pursuance of said order and relying upon the promise of 
said defendant owners to pay for said extra and additional work, 
this plaintiff did furnish extra and additional materials and work 
in said building of the additional reasonable value of eight hundred 
and'five dollars and thirty two cents ($805.32); and said extra 
and additional work was completed by said plaintiff and was 

15 accepted by said defendant owners on to-wit, December 6th, 
1912; that from time to time during the progress of said 

original and extra work, the said defendant owners paid plaintiff 
sums aggregating eleven hundred ($1100) dollars, on account of the 
materials furnished and work done in said hotel building as afore¬ 
said, and plaintiff states that there is now due and owing to it from 
the defendant owners, the full sum of one thousand, two hundred 
and eighty dollars and thirty-two cents ($1280.32) for materials 
furnished and work done by the plaintiff at the request of said 
defendant owners, and upon their promise to pay for the same, that 
is to say, four hundred and seventy-five ($475.00) dollars, balance 
on said original agreement, and eight hundred and five dollars and 
thirty-two cents ($805.32) for said extras; and although this plain¬ 
tiff has made frequent demands upon the defendant owners for the 

2—2779a 
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payment of said sum they have refused to pay same and still refuse 
so to do, and plaintiff desiring to avail itself of the provisions of the 
Code of Laws of the District of Columbia in such cases made and 
provided, filed in the Office of the Clerk of this Court on the 14th 
day of February, 1913, a notice of its intention to hold a lien against 
the interest of said defendant owners in the property described in 
paragraph three hereof, and said notice was duly filed and recorded 
bv said Clerk in Mechanics Lien Book No. 11 at Folio 339 and is 
known as number 6536. That on, to-wit, the said 14th day of Feb¬ 
ruary, 1913, plaintiff caused a true copy of said notice of lien so 
filed in said Clerk’s Office to he served upon said Frank P. Leetch, 
agent and representative of the defendants herein. Plaintiff states 
that said notice of lien was so filed in the said Clerk’s Office and 
served as aforesaid within three months after the completion 

16 of its work of remodeling and reconstructing said hotel build¬ 
ing property described as aforesaid in paragraph three hereof. 

(H) The plaintiff, William A. Pierce, shows to the Court that, 
on, to-wit, July 1, 1912, the said defendant owners ordered of this 
plaintiff certain lumber to be delivered at and used in connection 
with the remodeling and reconstruction of the said hotel building 
described in paragraph three hereof; and thereafter from time to 
time, up to and including December 1st, 1912; the lumber so 
ordered was furnished by this plaintiff and was delivered to the 
said defendant owners at* the building aforesaid upon the promise 
of the defendant owners to pay for the same, and was used in the 
remodeling and reconstruction of said building. 1 hat the total 
value and price of the lumber so delivered by the said plaintiff upon 
the order of said defendant owners as aforesaid was six hundred and 
thirty five dollars and ninety-three cents ($635.93); that plaintiff 
has been paid the sum of five hundred and one dollars and ten 
($501.10) cents on account in three payment-, namely, on July 
22d 1912, one hundred and eighty-seven dollars and sixty-two 
cen4 ($187.62), on September 18, 1912, one hundred and eighty- 
five dollars and sixtv-six cents ($185.b6), and on October 26, 1912, 
one hundred and* twenty-seven dollars and eighty-two cents 
($127.82). That there is now due and owing this plaintiff from 
the defendant owners for the lumber so furnished to them in 
connection with the remodeling and reconstruction of said hotel 
building- as aforesaid, the full sum of one hundred and thirty-four 
dollars and eighty-three cents ($134.83), and although this plain¬ 
tiff has made frequent demands upon the defendant owners for the 
payment of said sum they have refused, and still refuse to pay the 
same, and plaintiff desiring to avail himself of the provisions 

17 of the Code of Laws of the District of Columbia in such cases 
made and provided, filed in the Office of the Clerk of this 

Court on the 14th day of February, 1913, a notice of his intention to 
hold a lien against the interest of said defendant owners in the 
property described in paragraph three hereof, and said notice was 
duly filed and recorded by said Clerk in Mechanics’ Lien Book No. 
11 at Folio No. 340 and is known as number 6538. That on, to-wit, 
the said 14th day of February, 1913, plaintiff caused a true copy of 
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said notice of lien so filed in said Clerk’s Office as aforesaid to be 
served upon said Frank P. Leetch, agent and representative of the 
said defendant owners. Plaintiff states that said notice of lien was so 
filed in the said Clerk’s Office and served as aforesaid within three 
months after the furnishing by him of said lumber so used in the 
work of remodeling and reconstructing said hotel property described 
as aforesaid in paragraph three hereof, and within three months of 
the completion of said work. 

(I) The plaintiff. Charles F. Schneider, shows that beginning, 
to-wit, September 30th, 1912, and ending, to-wit, December 9th, 
1912, the said defendant owners bought of the plaintiff certain iron 
work and agreed and promised to pay therefor, and also ordered 
the plaintiff to do certain iron work, all of which was done and fur¬ 
nished in connection with and entered into the remodeling and re¬ 
construction of the hotel property owned by the defendant owners 
and described in paragraph three hereof. Plaintiff states that the 
reasonable and fair value of the work done and materials supplied 
to the defendant owners by this plaintiff was forty-one dollars; that 
although the said defendant owners have often been requested to 
pay said amount so due the plaintiff they have refused and 

18 still refuse to pay the same, and plaintiff states that said 
amount of forty-one dollars ($41.00) is now justly due and 

owing to him for work done and materials furnished the defendant 
owners at their request in connection with the remodeling and re¬ 
construction of said hotel property described as aforesaid. That 
desiring to avail himself of the provisions of the Code of Laws of 
the District of Columbia in such cases made and provided, said 
plaintiff on the 14th day of February, 1913, filed in the Office of 
the Clerk of this Court, a notice of his intention to hold a lien 
against the interest of said defendant owners in the property de¬ 
scribed in paragraph three hereof, and said notice was duly filed 
and recorded by said Clerk in Mechanics’ Lien Book No. 11 at Folio 
No. 341 and is known as number 6539. That on, to-wit, the said 
14th day of February, 1913, plaintiff caused a true copy of said 
notice of lien so filed in said Clerk’s Office as aforesaid to be served 
upon said Frank P. Leetch, agent and representative of the said 
defendant owners. Plaintiff states that said notice of lien was so 
filed in said Clerk’s Office and served as aforesaid within three 
months after the completion of the work of remodeling and recon¬ 
structing said hotel property described as aforesaid in paragraph 
three hereof. 

(K) The plaintiff, Luther L. Derrick, shows to the Court that on, 
to-wit, July 11th, 1912, the said defendant owners agreed to pay to 
plaintiff the sum of two hundred and seventy ($270) dollars for 
painting, sizing and cleaning the bath rooms of the hotel building 
owned by the defendant owners, located on the property described 
herein in paragraph three. That in pursuance of and in full com¬ 
pliance with said agreement this plaintiff did proceed to 

19 paint, clean and perform the work contemplated by said 
agreement of July 11, 1912, as aforesaid. That during the 

progress of said work the said plaintiff was ordered by the said de- 
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fendant owners to do, and in pursuance of said order did certain 
other and additional painting in said hotel building, and that the 
reasonable value of the same as per time and material was fifty 
($50) dollars. All of said labor and materials so as aforesaid fur¬ 
nished by this plaintiff in and for said building was accepted by 
said defendant owners. That although this plaintiff has made lie- 
quent demands upon the defendant owners for the payment of the 
amount due him for the work and material provided for and in said 
building, as aforesaid, the said defendant owners have refused and 
still refuse to pay the plaintiff for the work and material furnished 
as aforesaid, and plaintiff states that there is now justly due and 
owing him from the defendant owners the full sum of three hun¬ 
dred and twenty ($320) dollars, for work done and materials fur¬ 
nished in connection with the remodeling and reconstruction of said 
hotel property owned by the said defendant owners and described 
as aforesaid in paragraph three hereof; and that plaintiff desiring 
to avail himself of the provisions of the Code of Laws of the Dis¬ 
trict of Columbia in such cases made and provided, this plaintiff, 
on, to-wit, the 14th day of February, 1913, filed in the Office of the 
Clerk of this Court a notice of his intention to hold a Mechanics 1 
Lien against the interest of said defendant owners in the property 
described in paragraph three hereof, and said notice was duly filed 
and recorded by the said Clerk in Mechanics’ Lien Book No. 11 at 
Folio 339 and is known as No. 6535. That, on, to-wit, the said 14th 
day of February, 1913, plaintiff caused a true copy of said 
20 notice of lien so filed in said Clerk’s Office as aforesaid to be 
served upon said Frank P. Leetch, agent and representative of 
the said defendant owners. Plaintiff states that said notice of lien 
was so filed in said Clerk’s Office and served as aforesaid within 
three months after the completion of the work of remodeling and 
reconstruction of said hotel building described as aforesaid in para¬ 
graph three hereof. 

5. Plaintiffs herein state that by reason of the premises, they are 
advised that they are and each of them is entitled to a decree against 
the said defendant owners awarding to each of said plaintiffs the 
several amounts due to them, respectively, with legal interest upon 
the sum due each plaintiff from the date the same became due; and 
in order to insure the collection of these amounts that the property 
so described in said paragraph three may be decreed to be sold and 
out of the proceeds therefor their several claims paid. 

Wherefore, the premises considered, plaintiffs pray: 

1. That the said defendant owners, John R. McLean, Mary Mc¬ 
Lean Ludlow and Mildred Dewey, and the said defendant lienors, 
Columbia Iron Works, Inc., Flora B. Welch and George B. Welch, 
executors, may be made parties hereto and served with process to 
be issued out of this Court requiring them to appear on a day cer¬ 
tain and answer, but not under oath, the exigencies of this bill of 
complaint, answer under oath of each and all of said defendants 
being hereby expressly waived. 

2. That the plaintiffs, respectively, may be decreed to be entitled 
to a lien on the said real estate and improvements described in 
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paragraph three hereof, for the sum due each of them for labor and 
materials as hereinbefore set out with interest as aforesaid; and, if 
necessary, in this behalf, that a receiver may be appointed 
21 to sell the real estate described herein so that the plaintiffs 
may be paid out of the proceeds received from the sale of 
such real estate. 

3. That the plaintiffs may be decreed to have judgment as at law 
against all the said defendant owners herein in the amounts so due 
them and may have execution on said judgment as at law. 

4. And for such other and further relief in the premises as the 
nature of the case may require and as to the Court may seem meet 
and proper. 

JOHN J. NOLAN, 

WALTER D. NOLAN, 

JAMES B. LAMBIE CO., INC., 

THE W. E. THOMPSON CO., 

JOHN R. GALLOWAY, 

EDWARD E. MURRAY, 

CHARLES C. MURRAY, 

ARCHIBALD H. DOUGLAS, 

THE JULIUS LANSBURGH FUR¬ 
NITURE AND CARPET CO., 
WILLIAM A. PIERCE, 

CHARLES F. SCHNEIDER, 

LUTHER L. DERRICK, 

By JAMES S. EASBY-SMITH, 

Attorney for Each and All of the Plaintiffs Herein. 

JAMES S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attorneys for Plaintiffs. 


Answer of John R. McLean, Mary McLean Ludlow & Mildred 

Dewey. 

Filed June 27, 1913. 

******* 

The joint and several answer of the defendants, John R. McLean, 
Mary McLean Ludlow, and Mildred Dewey, to the bill of complaint 
filed in the above entitled cause, respectfully represents to the court 
as follows: 

These defendants, reserving unto themselves all manner and 
benefit, advantage or exception that may be taken to the bill of 
complaint filed herein by reason of the many errors, defects 
22 and imperfections apparent therein, and because of the fact 
that the said bill of complaint does not set forth any equity 
therein, the same as if it had taken advantage thereof by way of 
demurrer, nevertheless for answer thereunto, or to so much thereof 
as they are advised they should answer, answering, say: 
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1 and 2. Answering the allegations of the first and second para¬ 
graphs of said bill, these defendants say that they neither deny nor 
admit the allegations contained in said paragraphs, but if the same 
are deemed material, call for strict proof thereof. 

3. These defendants admit the allegations contained in the third 

paragraph of said bill. 

4. Answering the allegations of the fourth paragraph of said 
bill, these defendants say that they deny emphatically that they, as 
owners of the real estate described in said bill of complaint, or in 
any other capacity, contracted with the several complainants and 
with the defendant lienors, for the reconstruction and remodeling 
of the hotel building on said real estate, and they deny emphat¬ 
ically each and every allegation in said paragraph, except as follows: 

They admit that they have refused to pay the respective claims 
of the plaintiffs set forth in said paragraph, and state as a reason 
therefor that they are in no way liable for same. They admit that 
notices of the intention of the respective plaintiffs to hold a lien upon 
their property were filed and copies thereof served upon one Frank 
P. Leetch, as set forth in said paragraph, but they deny that the 
said notices were served within three months after the completion 
of the work of the respective plaintiffs in remodeling and recon¬ 
structing the said hotel building. 

23 5. Answering the fifth paragraph of said bill, these de¬ 

fendants deny each and every allegation thereof. 

Further answering said bill of complaint, these defendants say 
that at no time did they enter into contracts or agreements with the 
plaintiffs or any of them, wherein they bound themselves or became 
obligated to the said plaintiffs for any work done or to be done by 
the said plaintiffs in the reconstruction and remodeling of the hotel 
property located upon the real estate owned by them, and described 
in the hill of complaint. That no contractual relation exists between 
these defendants and plaintiffs warranting the claims of the said 
plaintiffs herein, nor have these defendants done anything which 
would fix any liability in law upon them for the claims of the said 
plaintiffs set forth in said bill of complaint. 

And having fully answered, they pray to be hence dismissed with 
their costs in this behalf most wrongfully sustained. 

JOHN R. McLEAN, 

MARY McLEAN LUDLOW, 
MILDRED DEWEY, 

By FRANK P. LEETCH, Agent. 

District of Columbia, ss : 

Frank P. Leetch, being first duly sworn, on oath deposes and 
says that he is the agent for the defendants, John R. McLean, Mary 
McLean Ludlow, and Mildred Dewey, and as such has subscribed 
to the aforegoing answer on their behalf; that the matters and facts 
therein stated upon personal knowledge are true, and those stated 
on information and belief, he believes to be true. 

FRANK P. LEETCH. 
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24 


Subscribed and sworn to before me this 26th day of June, 
A. D. 1913. 


[seal.] 


GEORGE B. FRASER, 

Notary Public, D. C. 


Replication. 

Filed June 30, 1913. 

****** * 

The plaintiffs hereby join issue with all the defendants. 

JAMES S. EASBY-SM1TH, 
RALPH B. FLEHARTY, 

A ttorneys for Plaintiffs. 


Order Referring Cause to Auditor. 

Filed October 10, 1913. 

******* 

On motion of the plaintiffs in the above entitled cause, counsel 
for all the defendants having signified their consent hereto, it is, by 
the Court, this 10th day of October, 1913, 

Ordered, That the above entitled cause be, and the same hereby 
is, referred to the Auditor of this Court to take all testimony to be 
adduced by the respective parties on the issues made herein; rule 
upon the admissibility of evidence; to ascertain and report to this 
Court from the evidence the amounts, if any due, the several lienor 
plaintiffs, and lienor defendants, for any work done or materials 
furnished in and about thfj property referred to in this cause, and 
to state the same in his report to this Court, without passing upon 
the question of whether any of said parties are entitled to a lien or 
liens as claimed. 

ASHLEY M. GOULD, Justice. 

25 We consent to the foregoing order: 

WILTON J. LAMBERT, 

Attorney for Defendants John R. McLean, 
Mary McLean Ludlow, and Mildred Dewey. 

BATES WARREN, 

W. H. SHOLES, 

Attorneys for Defendants, Columbian 

Iron Works and Welch & Welch. 


Report of Auditor. 

Filed April 1, 1914. 

******* 

This cause was referred to the Auditor to “ascertain and report 
the amounts, if any, due the several lienor plaintiffs and lienor 
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defendants for any work done or materials furnished in and about 
the property referred to in this cause, and to state the same in said 
report without passing upon the question of whether any of said 
parties are entitled to a lien or liens as claimed. 

After due notice 1 proceeded with the reference, and I return 
herewith the testimony adduced before me together with the ex- 

^ IiTthe Schedule hereto annexed I show the amounts due to the 
several lienor plaintiffs and defendants, with the dates from which 
due, as I find from the evidence submitted. 

LOUIS A. DENT, Auditor. 

April 1, 1914. 

Schedule. 


Amounts Due to Contractors on Bellevue Hotel. 


James Nolan & Sons.Nov. 9, 1912. 

James B. Lambie Co-Nov. 16, 1912. 

W. E. Thompson Co.Oct. *21, 191*2. 

John R. Gailoway.Nov. 19, 1912. 

Murray Bros.Nov. 7, 191*2.. . •••••• 

A. H. Douglass.Nov. 2, 1912. .. . $l,3o7.13 

Dec. 9, 1912_ 339.43 

J ulius Lansburgh 

Furniture Co.Dec. 6, 191*2. 

William A. Pierce.Dec. 1, 1912. 

C. A. Schneider Sons.... Dec. 9, 191*2. 

Luther L. Derrick.Dec. 31, 191*2. 

George M. Barker.Nov. 8, 1912. 

Columbian Iron Works. ..Sept. 26, 1912. 

LOUIS A. DENT, 

Auditor's Fees. 


$3,078.21 
299.10 
1,16*2.50 
1,403.09 
703.70 


1,696.56 

1,280.32 

134.83 

41.00 

320.00 

117.88 

621.50 

Auditor. 


Testimony . 

Sessions . H2 aa 

Report . 15.00 

Total .$315.00 


Opinion of the Court. 
Filed October 31, 1914. 


The question for decision is raised by a bill filed by a number of 
plaintiffs to enforce mechanics’ liens on a parcel of real estate now 
kuown as the Hotel Bellevue, on the northeast corner of 15th & I 
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Streets, in this city, owned by John R. McLean, Mary McLean Lud¬ 
low, and Mildred Dewey. The different defendants answered, issue 
was joined, and the cause referred to the Auditor by consent, “to 
take all testimony to be adduced by the respective parties on the 
issues made herein; rule upon the admissibility of evidence; to as¬ 
certain and report to the Court from the evidence the amounts, 
if any, due the several lienors * * * and to state the same in 

his report to this Court, without passing upon the question of 
whether any of said parties are entitled to a lien or liens as claimed.” 

The Auditor has reported to the Court the amounts due each 
lienor, as to \\ hich no exception is taken by the property owners. 
He has also filed the testimony taken upon the issue reserved for 
the decision of this Court, viz: as to whether the lienors are entitled 
to liens on the property for the amounts severally found to be due 
for work, labor and materials done and furnished thereon It ap- 
pears undisputed, that on April 26, 1912, the defendant owners 
leased the property in question to Peter Taylor, Jr. The lease was 

recorded Ma^ o, 1912 and included in its terms the following pro¬ 
vision: ° r 

“it is further agreed between the parties hereto that the lessors 
shall expend, or shall cause to be expended, a sum not to exceed 
$*.5,000 on improvements and repairs to the herein demised prem¬ 
ises, the said expenditure to be made under the direction and super¬ 
vision of the lessee, provided however, that all contracts for such 
improvements and repairs must first be submitted to and ap- 
28 proved by the lessors or their agent before being carried into 
effect.” 

It is aiso established that Frank P. Leetch was the agent of the 
property owners and acted for them throughout the transaction. 

About July 1st, 1912 Thomas C. Henderson was selected by Tay¬ 
lor, the lessee, and approved by Leetch, to supervise and take charge 
of the work ot remodeling the hotel building. Thereafter the plain¬ 
tiffs submitted to Henderson written estimates for doing separate 
parts of the work as described in plans and specifications, and re¬ 
ceived from Leetch written acceptances and directions to go ahead 
and do the work contemplated. The testimony also establishes that 
Leetch accepted in writing estimates for original work amounting 
to between $15,000 and $16,000 and that thereafter, as the work 
progressed, plaintiffs received certificates or vouchers from Hender¬ 
son stating that they were entitled to specified amounts on their con¬ 
tracts, which certificates were presented to Leetch and paid by him. 

a PPears from the testimony that as the improvements of 
the building progressed a large amount of extra work became neo- 
essary and was done by plaintiffs on the orders of Henderson; and 
that for this extra work they were given vouchers drawn by Hender¬ 
son which were paid by Leetch, exactly as in case of vouchers given 

by him against the original estimates or contracts which had been 
accepted or approved by Leetch. 

On Sept. 30, 1912, a supplemental agreement was entered into 
between the owners of the property and Taylor whereby, in consid¬ 
eration of an increased rental to be paid by the latter, the owners 
3—2779a 
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agreed to advance an additional $8,000 to complete the work 

29 of remodeling the hotel. This agreement w T as not recorded. 

It is further in testimony that Leetch visited the building 

frequently while the improvements were advancing and knew that 
the extra work was needed to perfect the building, and was being 
done; that he made no effort to ascertain the cost of such extra 
work and simply stopped payments to the plaintiffs when he had ex¬ 
pended $33,000. The evidence also establishes the fact that none 
of the contractors doing the work had actual notice of the limitation 
of 825,000 in the recorded lease or of the subsequent unrecorded 
agreement increasing the amount by $8,000. 

Several of the plaintiffs testified that on different occasions when 
they visited Leetch to receive payments on vouchers for work done 
they mentioned that they were doing extra work and were assured 
by Leetch that they would get their money; that they were to go 
ahead and do anything that Henderson ordered. Henderson also 
testified that he informed Leetch that the work was running over 
$33,000, and that Leetch told him to go ahead and place the orders; 
that the house had to be completed and that the arrangements would 
be made for the additional money. It is true Mr. Leetch denies that 
these conversations took place, but the proof is the other way. 

It is thus apparent that the owners of the property employed Mr. 
Leetch as their agent to make “improvements and repairs” on their 
hotel property; that he proceeded to do so, approving contracts 
mede by Henderson, the superintendent in charge of the work, and 
paying vouchers certified bv him for extra work not covered by the 
contracts; that no actual notice of any limitation on his authority 
or on the amount he might spend was ever brought to the 

30 attention of any of those employed in making the “improve¬ 
ments and repairs.” It is too well established to require the 

citation of authority that where the principal places the agent in a 
position where others are justified in the belief that his powers are 
general quo ad the business in hand, restrictions imposed privately 
on the agent will be immaterial as to the rights and remedies of * 
third persons who have no knowledge thereof. Secret instructions 
can in nowise affect third persons dealing with the agent. 

But it is contended that while these plaintiffs had no actual 
notice of the limitation of the amount which Leetch might spend in 
improvements and repairs, constructive notice is imputed to them 
by the recordation of the lease to Taylor. This is untenable for tw T o 
reasons. First, because it is well settled that the constructive notice 
imposed by the recording acts applies only as to such instruments 
as are required by law to be recorded; and that recitals in a deed, 
for example, of real estate of matters not connected with the transfer 
of the real estate itself, impart no notice of such extraneous matters. 
Or as Mr. Bispham puts it (Principles of Equity 8th Ed. par. 271). 
“Constructive notice arises from the recording of those instruments 
only which are entitled to be registered. Thus (for example) where 
personal property is conveyed by a registered deed, the registry is 
not of itself constructive notice of the transfer, for transfers of such 
property are not (generally speaking) entitled to be registered. 
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And this was held to be the ease even where the deed conveyed real 
as well as personal property, and was, therefore, a recordable instru¬ 
ment as a conveyance of realty.” 

(See also Scott v. Lumber Co. 67 Cal. 71) 

Mosher v. Lewis 31 N. Y. S*up. 433. 

31 Second, because, even if constructive notice of the $25,000 
limitation in the recorded lease be imputed to plaintiffs, or 
e\en if they had actual notice of it, the action of Leetch in approv¬ 
ing and paying for extra work in excess of that amount was a waiver 
of the limitation. If, after ascertaining that Leetch had exhausted 
the^ $25,000 they ascertained he was paying for extra work and 
material, the effect of any constructive notice imposed bv the re¬ 
corded deed, as a limitation on Leetch’s authority, would be entirelv 
nullified. J 

The case of Libbey vs. Harney 41 App. D. C. 205, while differing 
silently in its facts from the instant case, furnishes support for the 
conclusions reached herein. It is contended on behalf of the owners 
o the property that plaintiffs are subcontractors and come within 
the terms of Section 1239 of the Code and thus are limited to the 

^o^Ann to T> bec 2 1 T e L dlle to ^e original contractor,—in this case, 
But if they were subcontractors, who was the original 
contractor. Certainly not Taylor, who had not assumed to make 
the improvements. Not Henderson, who was merely a superin¬ 
tendent, with no authority to make contracts, and all of whose deal¬ 
ings, according to the testimony, were expressly or impliedly, ap¬ 
proved by Leetch. The evidence clearly establishes that plaintiffs 
were original contractors with the owners of the propertv, through 

Leetch, thus bringing them within the teWof Section 
12o7 of the Code. 

1 _he same considerations dispose of the cases in the brief of coun- 
sel tor defendant, holding that improvements bv a lessee can not be 
charged against the interest of the lessor. In this case, there is no 

qo mu ence tbat tbe l essee Taylor made these improvements. 
6L I he express agreement was “that the lessors shall expend or 
cause to be expended, a sum not to exceed $25,000 on ’im¬ 
provements and repairs.” The fact that their improvements and 
repairs were to be made under the direction and supervision of the 
lessee does not alter the fact that they were to be made by the lessors, 
ror these reasons, the usual decree will be signed enforcing the 

question ^ am ° Unte found by the Auditor against the property in 

ASHLEY M. GOULD, Justice. 


Decree Confirming Auditor's Report, etc. 
Filed November 2, 1914. 


This cause comine on to be heard at this term upon the pleadings 
and testimony and the report of the Auditor, and having been 
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argued by counsel and submitted and considered by the Court, it 
is this 2d day of November, A. D., 1914, 

Adjudged, Ordered and Decreed: That the said Auditor's report 
be, and the same hereby is, ratified and confirmed in all respects. 

.And it is Further Adjudged. Ordered and Decreed: That there 
be, and there hereby are established and decreed against the real 
estate hereinafter described, mechanics’ liens in favor of the follow¬ 
ing plaintiffs and defendants in the following amounts, respectively, 
with interest on each amount from the respective dates mentioned, 
that is to say: 

In favor of the plaintiffs John J. Nolan and AValter D. Nolan, 
copartners, $3,078.21 with interest from the 9th day of 

33 November, 1912: 

In favor of the plaintiff James B. Lambie Company, Inc., 
$299.10 with interest from November 16, 1912; 

In favor of the plaintiff AV. E. Thompson Company, Inc., 
$1162.50 with interest from October 21st, 1912; 

In favor of the plaintiff John R. Galloway, $1403.09 with inter¬ 
est from November 19, 1912; 

In favor of the plaintiffs Edward E. Murray and Charles C. 
Murray, copartners, $703.70, with interest from November 7, 1912; 

In favor of the plaintiff Archibald H. Douglass $1696.56, with 
interest on $1357.13 from November 2, 1912, and with interest on 
$339.43 from December 9, 1912; 

In favor of the plaintiff The Julius Lansburgh Furniture & Car¬ 
pet Company, Inc., $1280.32 with interest from December 6th, 
1912; 

In favor of the plaintiff William A. Pierce $134.83 with interest 
from December 1st, 1912; 

In favor of the plaintiff Charles T. Schneider $41.00 with interest 
from December 9th, 1912; 

In favor of the plaintiff Luther L. Derrick $320 with interest 
from December 31, 1912; 

In favor of the defendant Columbian Iron Works, Inc., $621.50 
with interest from September 26, 1912; 

In favor of the defendants Flora B. Welch and George B. Welch, 
Executors of Eliza Barker, $117.88 with interest from November 8, 
1912. 

It is Further Adjudged, Ordered and Decreed: That for the pur¬ 
pose of paving the said mechanics’ liens the property involved in 
this proceeding and described in the bill of complaint herein to- 
wit, those certain pieces or parcels of land situated in the 

34 City of Washington, District of Columbia known and de¬ 
scribed as and being all of original lots numbered seven (7) 

and eight (8) in Square two hundred and eighteen (218) be sold, 
and for the purpose of making the said sale that James S. Easby- 
Smith and Wilton J. Lambert be, and they hereby are, appointed 
Trustees, provided they shall first give bond in the penalty of Ten 
Thousand Dollars ($10000.00) for the faithful performance of 
their duties as such Trustees, and that the advertisement of said sale 
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be made in the Evening Star Newspaper and that the provisions of 
Equity Rule 72 be in all respects complied with. 

It is further adjudged, ordered and decreed that the proceeds aris¬ 
ing from said sale shall be distributed by said Trustees as follows: 

First. For payment of all costs of suit as taxed by the Auditor in 
his said report and to be taxed by the Clerk, and the expenses of sale, 
interest, commissions to Trustees and other necessary expenses. 

Second. To pay to the parties herein decreed to have mechanics’ 
liens against said real estate the amount of their respective liens with 
interest thereon as aforesaid as herein established. 

Third. To pay the balance, if any, of said proceeds to the owner 
or owners of said real estate, their heirs or assigns, or to the party or 
parties thereunto lawfully entitled, as his, her or their interest may 
appear. 

It is further adjudged, ordered and decreed: That the said Trus¬ 
tees shall not advertise for sale the said real estate before the 25th 
day of November, 1914, on or before which date the owners of said 
real estate may pay the said mechanics’ liens herein decreed 
35 and established with interest, as aforesaid, and all proper 
costs of suit as aforesaid, whereupon this decree in so far as it 
provides for the sale of said real estate shall be null and void and of 
no effect. 

ASHLEY M. GOULD, Justice. 

From the foregoing decree the defendants John R. McLean, Mary 
McLean Ludlow and Mildred Dewey in open court noted an appeal 
to the Court of Appeals of the District of Columbia, whereupon a 
bond for costs is fixed in the penalty of One hundred ($100) Dollars 
and a bond to act as a supersedeas is fixed in the penalty of Fifteen 
thousand ($15,000) Dollars, this 2nd dav of November, 1914. 

ASHLEY M. GOULD, Justice. 


Memoranda. 

November 21, 1914.—Appeal Bond for $15,000 of Defendants 1, 
2 and 3 approved and filed. 

December 17, 1914.—Statement of Evidence on appeal submitted. 


Assignment of Errors. 

Filed December 28, 1914. 

******* 

The Court erred: 

(1) In ratifying and confirming the Auditor’s report. 

(2) In holding that the plaintiffs and defendants, excepting the 
defendants’ alleged lienors, were entitled to mechanics’ liens on the 

real estate described in the Bill of Complaint. 

36 (3) In directing the sale of the real estate described in the 

bill of complaint to satisfy the alleged mechanics’ liens. 
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(4) In passing the final decree dated November 2nd, 1914. 

WILTON J. LAMBERT, 

Attorney for Defendants McLean, Dewey, and Ludlow. 


Designation of Record. 

Filed December 28, 1914. 

******* 

The Clerk of Court, in making up the Transcript of Record on 
appeal in the above entitled cause, will include the following papers: 

1. May 28th, 1913, Bill of Complaint. 

2. June 27th, “ , Answer of defendants 1, 2, and 3. 

3. “ 30th, “ , Replication. 

4. Oct. 10th, “ , Reference to Auditor. 

5. Apr. 1st, 1914, Report of Auditor. (Do not include testi¬ 

mony.) 

6. Oct. 31st, “ , Opinion of Gould, Justice, 

7. Nov. 2nd, “ , Supersedeas bond on appeal of defendants 1, 

2 and 3. 

—. Memo.: Statement of evidence submitted December 17th, 1914. 
9. Assignment of Errors. 

10. This designation of Record. 

WILTON J. LAMBERT, 

Attorney for Defendants McLean, Dewey, and Ludlow. 


37 Memorandum. 

January 4, 1915.—Time to file transcript of record extended to 
and including January 14, 1915. 

January 13, 1915.—Time to file transcript of record extended to 
and including January 23, 1915. 


Plaintiff’s Designation of Record. 

Filed January 18, 1915. 

******* 

In preparing the transcript of record to be used on the appeal of 
the above cause, the Clerk will include, in addition to designation 
already filed by defendants, the following: 

A true copy of all docket entries. (No charges.) 

This designation. 

J. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Att’ys for Plaintiffs. 
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Memorandum. 

January 23, 1915.—Time to file transcript of record extended to 
and including January 23, 1915. 

38 Memorandum. 

January 26, 1915.—Statement of Evidence signed bv Gould, Jus¬ 
tice, and filed. 

39 Supreme Court of the District of Columbia. 

No. 31858. 


Parties. 


Action. Plaintiffs ’ attorney-. 


John J. Nolan and Walter D. Nolan, Co- To Enforce 
partners, trading as James Nolan and Sons, Mechanics ’ 
James B. Lambie Company, Inc. The W. E. Liens. 
Thompson Company, Inc. John R. Galloway, 

Edward E. Murray and Charles C. Murray, 

Copartners, trading as Murray Brothers, 

Archibald H. Douglas, The Julius Lans- 
burgh Furniture and Carpet Company, Corp., 

William A. Pierce, Charles F. Schneider, 
trading as C. A. Schneider’s Sons, Luther 
L. Derrick 

vs. 

1. John R. McLean. 2. Mary McLean Lud¬ 
low. 3. Mildred Dewey. 4. Columbia Iron 
Works, Inc. 5. Flora B. Welch and George 
B. Welch, Executors of Eliza Barker, trad¬ 
ing as George M. Barker. 


J. S. Easby-Smith, 
R. B. Fleharty. 


Defendants ’ 
attorney-. 


W. J. Lambert 1.2,3, 
Bates Warren 4,5, 
W. H. Sholes 4, 5. 


Date. 


Proceedings. 


1913. 
May 28. 

it a 


a it 


June 13. 
“ 26. 

“ 27. 
“ 30. 
Oct. 10. 
Nov. 15. 
“ 20. 
1914. 

Ap’l 1. 
a a 

a a 

Oct. 31. 


Deposit toward costs by Easby-Smith. 

Bill, Appearance, Order to file, 

“ Spa. to answer, issued (No Copy). 

“ “ “ “ returned service accepted for defts. Nos. 

1, 2, 3 by W. J. 


a a 11 t ( 11 (( 


Lambert, 
for defts. Nos. 


4, 5, 6 by B. 
Warren & W. 
H. Sholes. 

Appearance of W. J. Lambert for defts. 1, 2, 3, order 
Answer of defts. No. 4 & 5 & Appearance of Bates Warren & 

W. H. Sholes 

“ “ “ “ 1, 2, 3. 

Replication, 

Reference to Auditor, M. 93 P. 451, 

Spa. ad test, of Nov. 15" returned served (1) for plff. 

- - - - - 20 “ - ( 1 ) - - 


filed. 


a 


Calendared for April term, a 

Auditor’s Report, Pkg. Vouchers (4) & Testimony (4 vols.) “ 

Docket & Index. 

Opinion of Gould, J, H 
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Nov. 2. 


4 4 

21. 

Dec. 

4. 

< < 

17. 

< < 

28. 

< < 

4 4 

1915. 

Jan ’ 

y 4. 

< < 

13. 


4 4 4 4 


40 


Auditor’s Report confirmed, Establishing Mechanics’ Liens & 
Trustees appointed to sell. Appeal noted. M. 96, P. 438 
Appeal Bond tor $15,000. of defts. 1, 2, 3 Approved 

(Globe Ind. Co.) 

Add’l Deposit for Costs by W. J. Lambert. 

Statement of Evidence on Appeal submitted (1 copy) 
Assignment of errors by defts. 1, 2, 3 
Designation of record “ “ ****** 

Time to file record on appeal extended to Jan’y 14, 1915, 

inclusive M. 95, P. 419. 

“ “ “ li “ “ extended to Jan’y 23, “ 

inclusive M. 95, P. 447. 

Motion of defts. to extend time on appeal & Notice 

M. 95, p. 447. 


< < 

< i 

t ( 

< < 
< < 


1915. 

Jan. 26. Statement of Evidence signed by Gould, J., filed. 


41 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered fro ml to 40, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 31858 in Equity, wherein John J. 
Nolan & Walter D. Nolan, Copartners, trading as James Nolan & 
Sons, et als. are Plaintiffs and John R. McLean et als. are Defend¬ 
ants, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
26th day of January, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


42 In the Supreme Court of the District of Columbia. 

Equity. No. 31858. 

John J. Nolan et al. 

vs. 

John R. McLean et al. 

Statement of Evidence. 

Prior to the taking of the testimony, there was offered in evidence 
a copy of the notice of lien filed by John J. Nolan and Walter D. 
Nolan, contractors, doing business as James Nolan & Sons, filed 
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February 8th, 1914, at 9:25 A. M., #3530, recorded in Liber 11, 
Folio 336, and served on Frank P. Leeteh on Saturday, February 
8th, at 1.45 o clock P. M., and it was admitted that the other liens 
were similar in nature, etc., and filed and certified as set forth in 
the bill of complaint. 


Thereupon, the plaintiffs offered as a witness, Frank P. Leetch, 
who testified that he is in the business of real estate and insurance 
with offices at 1517 II St-, N. W., in a building commonly known 
as the “McLean Building”; that he is the same Frank P. Leeteh 
who, as agent for the defendants, John R. McLean, Mary McLean 
Ludlow, and Mildred Dewey, signed and swore to the answer filed 
by them in this case; that he is the Frank P. Leeteh named in the 
attestation clause to the answer; that the letter dated June 14th 
1912, addressed to Messrs. James Nolan & Sons, signed Frank P.’ 
Leeteh, “was received and presented to him by Thomas C. Hender¬ 
son, agent for Mr. Taylor, and formed an approval of an agree- 
ment he had made with Messrs. Nolan”; that he signed the 

43 letter of June 14th, 1912, in the capacity of agent for Mr 

« ., McLean, Mrs Dewey and Mrs. Ludlow; the latter is marked 

for identification Nolan #1 ; that he signed and sent letter dated 
November 20th, 1912, addressed to Messrs. James Nolan & Sons 
which letter was marked for identification, “Nolan #2”- that he 
signed and sent letter dated January 2nd, 1893, addressed to Messrs 
fiST * Sons* which letter is marked for identification 

JNolan #3 , that he signed but did not send letter dated Wash¬ 
ington, June 14th, 1912, addressed to Luther L. Derrick- this let- 
ter is marked for identification “Derrick^ #1”; this letter was 

Mr - Thomas C. Henderson; that he signed a let¬ 
ter dated Washington, D. C., June 25th, 1912, addressed to Mr 4 
H. Douglas and signed “Frank P. Leeteh, Agent”, which letter 
is marked for identification “Douglas #1”; that he signed letter 
dated Washington, June 25th, 1912, addressed to Mr John R 
Galloway, which, letter is signed “Frank P. Leeteh, Agent”, and 
marked for identification, “Galloway #1”; that he signed the fore¬ 
going letters as agent to disburse a certain sum placed in his hands 
for specific w-ork ; that he w r as custodian of money placed in his 
hands for disbursement by the owners. 

Witness thereupon was called upon to and does produce letter 
dated Washington, D C., December 31st, 1912, from James Nolan 
& Sons, addressed to him which letter was marked for identifica¬ 
tion, Nolan #4 , and which was read into the record as follows: 

44 “Washington, D. G, Dec. 31, 1912. 
“Mr. Frank P. Leeteh, Washington, D. C. 

*o?£ A o-, S i R: We , wisl ? t0 .. ca11 y° ur attention to a balance of 
$30/8.21 due us for plumbing w-ork performed in connection with 
the remodeling of the Bellevue Hotel, this city, which is now past 
due, and on which we shall be compelled to charge interest at the 
rate of 6% per annum from this date. 

4—2779a 
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All of this work, for which we have rendered you an itemized 
account, was done by order and under the supervision of Mr. Thos. 

C Henderson, your representative in charge of the remodeling of 
tlie building in the same manner in which the general contract and 
other extras for which you have made payment, were performed, 
and whilst it is not our purpose or intention to embarrass you, oui 
urgent need of money compel Is us to write you at this time and 

earnestlv request a check for at least $2,000. on account. 

We trust that you will find it convenient to make us this remit¬ 
tance in the near future. 

Wishing you the compliments of the season, we are. 

Yours very respectfully, JA M E S NOLAN & SONS. 

Witness further testified that be has not letter called for, dated 
June 12th, 1912, addressed to Thomas C. Henderson bv James 
Nolan & Sons; that he has not a bill of Nolan & Sons, addressed to 
him, showing a balance of $3?078.21; he understood there was a 
bill sent in by Nolan & Sons and immediately turned over to Mr. 
Henderson at the time; he kept no papers of Mr. Hender- 

45 son with reference to that work; he has not a letter of James 
Nolan & Sons, addressed to Thomas C. Henderson, under date 

of November 27th, 1912. 

Thereupon, the plaintiff further offered as a witness, John J. 
Nol vn who testified that he is one of the co-partners in the partner¬ 
ship of James Nolan & Sons, and one of the plaintiffs in this case; 
the witness is thereupon called upon to produce his letterpress copy 
books and identifies the following impressions in that book: “Esti¬ 
mates, July 17th, 1911 to October 14th, 1913” and letter of June 
17th 1912, addressed to Thomas C. Henderson, Washington, IX C., 
signed “James Nolan & Sons.” 

^ Thereupon, counsel for the plaintiffs offered in evidence letter 
• of June 12th, 1912, with the statement that he would follow same 
up bv offering immediately in evidence its acceptance which Mr. 
Ieetch had alreadv said he signed as agent for defendant-, to 
which offer counsel for the defendants objected on the grounds 
that the letter is not germane to the issue raised in the case, 
and that there is no evidence to show that Mr. Henderson was 
authorized to act for the defendants, but the objection was overruled 
to which action of the Auditor in overruling said objection counsel 
for the defendants then and there excepted, which exception was 
duly noted upon the minutes of the court. Said letter reads as fol- 

lows: 

46 “June 12, 1912. 

Mr. Thos. C. Henderson, Washington, D. C. 

Dear Sir: We will furnish the material and labor squired to 
install in the New Bellevue Hotel, comer 15th and Lye Sts., N. W , 
this citv eighteen (18) bath rooms, each room is to be supplied 
with one water closet, one bath tub and one lavatory, installed as 








I 
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shown on the plans, the fixtures to be equal to those specified by 
you, making the required extensions of the waste, vent and supply 
lines with controlling valves to all rooms, and complete the work 
ready for use by September 1st, 1912, for the sum of twenty-six 
hundred seventy-four dollars ($2674.00), provided the award of 
the contract is made immediately so as to enable us to proceed with 
the work at once. 

Verv truly, yours, 

(Sgd.) JAMES NOLAN & SONS. 

J. J. N.—L. 

47 Thereupon plaintiffs offered in evidence letter dated June 
14th, 1912, which letter reads as follows: (identified by 

Leetch and marked for identification Nolan No. 1) 

“Washington, D. C., June 14, 1912. 
Messrs. James Nolan & Sons. 

Gentlemen : I hereby accept your proposal to furnish all labor 
and material, to do the plumbing in the hotel La Normandie as 
shown on plans and specified consisting of three lines of bathrooms 
in the six stories making a total of eighteen bathrooms in all to be 
ds shown on plans and specified for the sum of two thousand six 
hundred and seventy four dollars and 00-00 ($2674.00) 
Respectfully, 

FRANK P. LEETCH.” 

Witness further testified that the original of the letter of June 
12th, 1912, addressed to Thomas C. Henderson by James Nolan & 
Sons was delivered to Mr. Henderson in person to him in response 
to a request for an estimate for certain plumbing work in the then 
Normandie Hotel, now the Bellevue, situate at the corner of 15th 
and Eye Streets; the letter received from Mr. Leetch, offered in 
evidence, came in the regular course of mail; it is stamped June 
19, 1912, and is an award of the contract for which he made the 
proposal to Mr. Henderson; the receipt date stamped on the letter 
is used in his office. 

Witness thereupon identifies to the best of his knowledge a carbon 
copy of a bill addressed to Mr. Frank P. Leetch, showing a balance 
due of $3,078.21, and testified that he thinks there was a letter 
accompanying it; identifies a letter from Mr. Leetch, dated Novem¬ 
ber 20th, 1912, and testified that the letter accompanied an item¬ 
ized statement of Mr. Leetch at that time, an itemized bill of items; 
does not remember the date of the itemized bill rendered to Mr. 
Leetch, to which LeetclTs letter refers; upon looking at what pur¬ 
ports to be a carbon copy of a bill rendered to Mr. Leetch, 

48 witness testifies that its date is November 19th, and states htat 
the letter dated November 20th, 1912, is in answer thereto, 

which letter was offered in evidence, and reads as follows: 
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“Washington, D. C., Nov. 20th, 1912. 
Messrs. James Nolan & Sons, Washington, D. C. 

Gentlemen: Yours with enclosed account received. This ac¬ 
count should be presented to Mr. Thomas C. Henderson, who has 
had charge of all work at the hotel for the Estate of Washington 
McLean and Peter Taylor, Jr. Up to the present date my books 
show that there has been paid to you on vouchers of Mr. Hender¬ 
son the sum of $2674.00, in full, of original contract, approved by 
me, together with the sum of $1026.00 on extra work^ ordered by 
Mr. Henderson, making total payments to date $3700.00. 

Verv truly yours, 

‘ ‘ FRANK P. LEETCH.” 


Witness further testified that the aggregate of $2674 being in 
full of the original contract and $1026 on account of extra work, 
was paid bv check of Mr. Leetch; that he received letter signed hy 
Mr. Leetch, dated January 2nd, 1913, through the mails in the regu¬ 
lar course of business, in response to a request for payment; said 
letter was offered in evidence, and reads as follows: 


“Washington, D. C., Jan. 2nd, 1913. 
Messrs. James J. Nolan & Sons, Washington, D. C. 

Gentlemen: Yours of Dec. 3lst duly received, and contents 
have my attention. 

Under the terms of lease between the owners of the Hotel Belle¬ 
vue and Peter Taylor, Jr., recorded the 3rd of May, 1912, Liber 
3522. folio 248, it was agreed by the owners to expend a sum not 
to exceed $25,000 for improvements and repairs, under the super¬ 
vision and direction of the lessee. At a later date a supplemental in¬ 
denture was executed, whereby the owners agreed to add the sum 
of $8000 to original amount, the lessee agreeing to pay additional 


Mr. Taylor selected Mr. Henderson to execute his plans, 
49 and payments on his vouchers were made through my office. 

My duty was fully completed and the obligations of the 
owners ceased when the full sum, as agreed upon, had been dis¬ 
bursed, the lessee being liable for all work in excess thereof. 1 must, 
therefore, refer vou to Mr. Taylor for settlement of your account. 


Very truly, 


FRANK P. LEETCH.” 


Thereupon, witness was asked the following question: 

“Q. Mr. Nolan, had you at any time prior to the receipt of this 
letter heard of any lease with this $25,000 limitation in it”? to 
which question counsel for the defendants objected on the ground* 
that it is not proper evidence if it is a matter of record, which ob¬ 
jection was overruled, to which action of the Auditor in overruling 
said objection counsel for the defendants then and there excepted, 
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which exception was duly noted upon the minutes of the court. 

The witness thereupon replied to said question as follows: 

“A. I had not.” 

Thereupon, witness was asked the following question: 

“Q. Did you ever hear of any supplemental indenture of lease, 
whereby the owners agreed to add $8,000 to the original amount?” 
to which question the same objection was made, upon the same 
grounds, which objection was overruled, to which action of the 
Auditor in overruling the said objection counsel for the defendants 
then and there excepted, which exception was duly noted upon the 
minutes of the court. Witness replied: 

“A. I do not. I have no knowledge of it.” 

Thereupon the witness was asked the following question: 

“Q. Did you at any time hear of any limitation on that work 
prior to receiving this letter”? to which question counsel for the 
defendants noted the same objection upon the same grounds, and 
on the further ground that the question is irrelevant and immaterial 
to the issues involved in the case, but said objection was over- 
50 ruled, to which action of the Auditor in overruling said ob¬ 
jection counsel for the defendants then and there excepted, 
which exception was duly entered upon the minutes of the court. 

The witness replied: 

“A. I had not.” 

The witness further testified that he first came in contact with 
the work to be done when Mr. Henderson brought a set of plans 
to him showing some new plumbing work to be put in the build¬ 
ing; some additional bathrooms, he thinks eighteen, three on each 
of these floors; and asked him to submit a proposal for doing the 
work and lie made his estimate on it and submitted it in competi¬ 
tion with four or five other firms and was awarded the contract as 
being the lowest bidder; that he fulfilled the original contract and 
was paid in full for it; Mr. Thomas C. Henderson was superintendent 
of the work, in charge of the changes or alterations of the building; 
saw him at the job continuously, every time he went there; in a 
general way he was supervising the work of his firm, and was there 
nearly every day, and had a working foreman on the job; his 
first connection, as he recalls it, with Mr. Leetch, was when they 
found that the balance of the plumbing in the house was in a very 
defective condition; this was during the life of the original contract; 
there were some thirty-five or thirty-six additional bathrooms in the 
old hotel, and they were generally in a very dilapidated condition, 
obsolete, and the plumbing had been running down, and it was in an 
unsanitary condition; these were not included in his estimate; the 
first proposition where he thinks he had any conversation with Mr. 
Leetch was about the placing of new basin cocks on the basins in 
the lavatories of the bathrooms; this interview was along about 
the time that work was charged for; the plumbingin$r inspec- 
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tors’ office of the District of Columbia made an inspection of the 
plumbing work before it was remodelled and suggested how the 
plumbing should be remodelled and put in a sanitary condi- 

51 tion; these inspectors made inspection of all work as it was 
completed and passed it; after referring to letters, witness 

testified that it was along in October, 1912, he should say, when 
he had the first interview with Mr. Leetch; he does not recall any 
one present at the interview, and his conversation with Mr. Leetch 
was in a general wav about the condition of the plumbing; this 
conversation occurred in the Bellevue Hotel where he was working; 
it was in a general way as to repairs and improvements that were 
being made on the house; and they mentioned the changing of the 
connections to the lavatory and also the changing of the water 
system to a supply system; under the old system they had in the 
Normandie, they pumped all the w r ater to the roof of the house 
to a tank and then supplied the house by gravity, and witness knew 
that in the adjoining block or in that immediate neighborhood 
they had high pressure w hich would save the owners of the operating 
plant a cost of pumping the water to the roof; they had sufficient 
pressure to put it oyer the roof and he suggested to Mr. Leetch 
that if he w’ould take the matter up with the Commissioners, no 
doubt he could have that connection made to the high pressure 
main, and get the wrater system changed so as to serve the house 
without pumping the water; he had one or two conversations with 
Mr. Leetch, but that is one he remembers particularly on account 
of changing the water system; he began work in the hotel building 
upjn his original contract immediately after the award of the con¬ 
tract in June, 1912; from that time as long as he worked on the 
building, he did not see Mr. Leetch there very often, he does not 
think over three times; he had no further conversation with Mr. 
Leetch than the one narrated; everything w 7 as moving along satis¬ 
factorily as he understood it; they were all rushing to get the 
house completed as quickly as possible so as to make it available 
for opening, and everything w r as pretty well fixed up in rush- 

52 ing along; that as the work progressed bills were mailed to 
Mr. Leetch and he received payment from Mr. Leetch on 

vouchers issued by Hernderson; as his work progressed, he secured 
vouchers from Henderson, sent them to Mr. Leetch, and received 
payment from Leetch; this was practice followed on the extra 
work he did after the completion of his regular contract, as well as 
payments on the original contract itself; the change to the high 
pressure weter system about which he conversed with Mr. Leetch, 
was carried into effect; the change in the pipes incidentally, in the 
buildng, was part of his labor; the change of the high pressure 
itself w T as done by the District in the street connection; at no time 
did he talk prices with Mr. Leeteh, but had those conversations with 
Mr. Henderson; neither Mr. Henderson nor Mr. Leetch at any time 
stated there was any limit of amount to be expended there; he 
received from time to time payments on his original contract as 
the work progressed; he has a memorandum stating that the con¬ 
tract price was $2,674., and the extras $4,104.21 making a total 
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of $6,778.21; he has not a statement of specific payments, the only 
payment he has here to refresh his memory from is that the amount 
of the contract was $2,674., extras $4,104.21, making a total of 
$6,778.21, and on that a cash payment of $3,700 was made, making 
a balance of $3,078.21; the original contract was $2,674, and the 
$1,026 was on account of extras on the original contract; he re¬ 
ceived the following payments on account of the extra work: Sep¬ 
tember 21st, check on account, $526.00; October 25th, $500.00, mak¬ 
ing a total of $1,023. Both payments were made during the progress 
of the extra work which was not completed until November 19th. 

In response to questions propounded by the Auditor, the witness 
testified that there was no complaint made by the District on account 
of the plumbing referred to in the conversation with Mr. Leetch 
that lie knows ol; lie does not recall who first attracted his attention 
to that plumbing, nor whether he or Mr. Leetch first spoke of it in 
the conversation given; the proposition of remodelling the 

53 building, the plumbing regulations required the building to 
be put in thorough condition before they would accept any 

portion of the work and of course, the plumbing inspectors had been 
on the job inspecting this work, and they were under contract, and 
their attention was naturally drawn to the general condition of the 
building; the basement was in a frightful condition, it was the 
worst he ever struck; he has no personal recollection about it, and 
made no particular note of the conversation with Mr. Leetch and 
the reason he stated this particular case was the question of chang¬ 
ing the water pressure was of some moment and it impressed nseif 
on him; when asked the result of his conversation witn Mr. Leetch 
about the other plumbing in the house, the witness testified: the 
repairs to tne plumbing were held up sometime, that is, it did not 
go ahead. He was very anxious to have the work proceed in connec¬ 
tion with the new work so that they might get out in time with 
the hotel and there was considerable work to do; there was ready 
more repairing work than new work. There were thirty-six rooms 
to overhaul and frequently he asked Mr. Henderson wnat decision 
they had made; he first submitted to Mr. Henderson a proposal to 
put in the toilets the seats; he put it up in detail; he first submitted 
a proposition to him, so much per cioset, and then so much per 
basin for changing the connections there, and the matter was held 
up for sometime; they did not go ahead with it and he kept on 
impressing on Mr. Henderson ad the time the necessity of going 
ahead with the work that he expected it to be done in the specified 
time, and after it had been held up for sometime he got an order 
from Mr. Henderson to go over the work; his recollection is that 
he submitted it and Mr. Leetch stated the work had to be done in 
order that the hotel should be in condition to open. Mr. Leetch 
himself did not give any orders or instructions. 

Thereupon, witness was asked the following question: 

54 “Q. State whether or not Mr. Henderson gave you instruc¬ 
tions to do this work after this conversation you had with 

Mr. Leetch,” to which question counsel for the defendants objected, 
unless the instructions came from Mr. Leetch, and counsel for the 
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plaintiffs offered to prove Mr. Henderson was thelre as Mr. Leetch’s 
representative. But the said objection was overruled, to which action 
of the court in overruling said objection counsel for the defendants 
then and there excepted, which exception was duly noted upon the 
minutes of the court. 

Witness replied: 

“A. Mr. Henderson ordered each and every part of that work. 
His attention was called to it before it was started or entered into.” 
Henderson gave the orders for the work after the conversation be¬ 
tween witness and Mr. Leetch. 

55 Witness further testified that the following was the date 

and amount of all payments received by him on account 
of his work on this job: 


1912. 

July 6th. $ 450. 

Aug. 2nd. 1050. 

“ 30th . 900. 

Sept. 21st. 800. 

Oct. 25th. 500. 


The payments prior to September 21st, were applied on the con¬ 
tract, and of the $800 on September 21st—$274 of that was on the 
contract, and $526 on the extra work; the $500 payment on October 
25th was on the extra work; these payments were made by Mr. 
Leetch with checks on certificates or vouchors issued by Mr. Hen¬ 
derson, which were brought to Mr. Leetch’s office and left there. 

Thereupon counsel offered in evidence Exhibit “Nolan #5” 
which reads as follows: 

' “Washington, D. C., July 5th, 1912. 

Mr. Frank P. Leetch. 

Dear Sir: This is to certify that Mes-rs. James Nolan Sons 
are entitled to a payment of Four Hundred and Fifty and -00, on 
account of plumbing in Hotel Bellevue they having furnished and 
performed this amount of labor and material. 

Respectfully & 

THOS. C. HENDERSON, 

Contractor. 


Amount of Contract. $2674.00 

On Acct... 450.00 

Balance . $2224.00 


Received payment, 

JAMES NOLAN & SONS. 

July 6—1912.” 

Thereupon counsel offered in evidence exhibit “Nolan #6” which 
reads as follows: 
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66 “Washington, D. C., August 2nd, 1912. 

Mr. Frank P. Leetch, 

Dear Sir: This is to certify that Mes-rs. James Nolan & Sons are 
entitled to a payment of One Thousand and Fifty Dollars on acct. 
of plumbing in the Hotel Bellevue they having performed more 
than the required amount to entitle them to the above amount of 
work. 


Amount of contract. $2674.00 

Last Certificate. 450.00 


Balance. $2224.00 

Certificate Aug. 2. 1050.00 


Balance. $1174.00 

Respectfully 


THOS. C. HENDERSON, 

Contractor. 

Received payment as above, Aug. 2—1912 
JAMES NOLAN & SONS, 

W. D. W.” 


Thereupon counsel offered in evidence exhibit “Nolan #7”, which 
reads as follows: 


“Washington, D. C., August 29th, 1912. 

Mr. Frank P. Leetch. 


Dear Sir: This is to certify that Mes-rs. James Nolan Sons are 
entitled to a payment of Nine Hundred Dollars on acct. of plumbing 
in the Hotel Bellivue they having performed more than the required 
amount of work to entitle them to the above amount. $900-00. 

Respectfully &-. 

THOS. C. HENDERSON, 

Contractor. 


Received payment, as above, Aug. 30, 1912. 
JAMES NOLAN & SONS, 

W. D. N. 


Thereupon counsel offered in evidence exhibit “Nolan #8”, which 
reads as follows: 

57 “Washington, D. C., September 28th, 1912. 

Mr. Frank P. Leetch. 

Dear Sir: This is to certify that Mes-rs. James Nolan & Sons are 
entitled to a payment in full of original acc’t, for plumbing on Hotel 
Bellevue. 


/ 
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Balance of original contract. $274.00 

Extra work to Sept. 1st,. $1,449.90 

On acc’t, of same. 526.00 

Total of certificate. $800.00 

Respectfully &-., 

TIIOS. C. HENDERSON, 

Contractor. 

Received payment as above, Sept. 21-1912. 

JAMES NOLAN & SONS. 
W. D. N ” 


Thereupon counsel offered in evidence exhibit “Nolan #9, which 
reads as follows: 

“Washington, D. C., October 19th, 1912. 

Mr. Frank P. Leetch. 

Dear Sir: This is to certify that Mes-rs. James Nolan & Sons 
are entitled to a payment of Five Hundred Dollars on acc’t, of extra 
plumbing in the Hotel Bellevue they having more than the above 
amount of work. $500.00. 

Respectfully, 

THOS. C. HENDERSON, 

Contractor. 


Received pavment as above, Oct. 25, 1912. 

JAMES NOLAN & SONS. 

W. D. N ” 

Witness further testified that he did not receive any other certifi¬ 
cates from Mr. Henderson, and that those certificates left a balance 
of $3,078.21; from the original memorandum in his possession he 
started on the extra work in reference to the completion of his con¬ 
tract of $2,674 on July 22nd; has no record or proof when he com¬ 
pleted the original contract, but would say some time in 
58 August; the last work he put into the building was on No¬ 
vember 9th, 1912; the receipts on the certificates offered in 
evidence are the genuine receipts of his firm. 

On cross-examination witness testified that on November 9th, 
1912, he completed the entire work including the extra work; he 
received an acceptance of his original proposition, which was sent 
to Mr. Henderson, direct from Mr. Leetch by mail; it was signed by 
Leetch, and nothing in it referred to Henderson; in pursuance of 
that original contract he went ahead; Mr. Leetch’s name had been 
mentioned but he got the acceptance from Leetch, but he had not 
seen Leetch in connection with this matter prior to the acceptance; 
knew Mr. Leetch for some time; had no conference with him about 
this particular job, nor communication with him; does not recall 
when he saw Mr. Leetch personally after he received the communi¬ 
cation, concerning his bid, which was at the hotel; judges he went 
to work a day or two after the acceptance of his bid, which was 
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dated June 4th, 1912, because they were anxious to get the work 
completed and started as soon as possible; does not recall how far he 
proceeded with the work before he saw Mr. Leetch; saw him at the 
building and had conversations with him during the progress of the 
work, and at that time does not think the original contract w*as 
entirely completed; original contract was completed in August, 
he judges along the latter part of August; the time he saw Mr. 
Leetch at the hotel is the first time he recalls seeing him; had no 
conferences with Mr. Leetch at any place else about this work; the 
time at the hotel was some time in the latter part of August, 1912; 
had been dealing with Mr. Henderson, in active charge of the work; 
on the occasion at the hotel they were standing in the front entry 
of the lobby, does not recall who were present except there were work- 
men around; does n^t recall how nearly he had completed his 
59 original contract at that time; they did not refer to the origi- 
nal contract, as witness recalls; in a general wav thev talked 
about remodelling the plumbing on the old work, and the particular 
case witness remembers on account of its importance was the change 
of the vater supply from the low pressure to the high pressure serv¬ 
ice, witness presumes he brought that up; did not mention any¬ 
thing as to the cost of it, nor did Mr. Leetch ask for any figures; 
his comersation related to the Question of purchasing new pumps or 
changing of the old pressure, and witness suggested that the chang¬ 
ing of the pressure would be cheaper because of the fact that the 
cost would be bv the District Government; thev had changed the 
main or were going to change the main to supply the Shoreham 
and the Southern Building and the Wilkins Building; had no con¬ 
versation at that time that he recalls in reference to anything except 
the change of pressure; did not go into any details about the plumb¬ 
ing work; he did not want to be bothered with the matter, dealing 
with the physical portion of the work: Mr. Henderson was in actual 
charge of the physical portion of the work; got no direct authority 
from Mr. Leetch on that Question; had no other conversation with 
Mr. Leetch regarding the work; thinks he saw him two or three 
times at the hotel during the progress of the work; he had furnished 
Mr. Henderson some nrices on changing the basis cocks of the lava¬ 
tory and the price of changing the closets for each room, and that 
estimate had not been accepted; it was a matter that had been left 
running for some time and then they brought it up in detail so to 
make it cost as little as possible instead of taking it up as a whole* 
did not furnish any estimate as to the whole of the actual work but 
as to some portions of it he did; thinks there was one of these 
estimates in writing, but does not recall which one; that one was in 
connection with changes in the toilets in the closets and the connec¬ 
tions to the basins: does not recall how much that was; it was 
60 furnished to Mr. Henderson and not to Mr. Leetch; did not 
get any recognition of that estimate from Mr. Leetch at all • 
it was not accepted by anyone; did not get any acceptance of any 
estimates at all from Mr. Leetch excepting the one of June 14th 
1914; he had no agreement as to the cost of the extra work with 
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anyone; owing to the nature of the work, it would be impossible to 
give a definite estimate for all that; witness further testified that he 
desired to correct his testimony of the day before as to the rendering 
of the bills; he testified they were mailed to Mr. Leetch, but the bills 
were usually handed to Mr. Henderson, who ok-ed them, he supposes, 
and issued the certificates; they went to Mr. Leetch then for their 
money; sometimes they carried the certificates, and he supposes other 
times they presented Mr. Leetch with the bills. 

On redirect examination, in explaining his testimony as to the 
effect that it was impossible to give estimates on the work to be done 
because of the nature of the work, this witness testified that they had 
to replace the old pipe lines over the building; there was no record 
of a plan of it, and they had to follow along and develop it as they 
proceeded with the work; this was not discovered until the building 
was tom apart to go to work; the estimate that he spoke of that 
was not accepted, related to the thirty-odd new toilets, for the new 
closets to the basin coc ks; does not remember the amount of the esti¬ 
mate; in fact, subsequently, installed them on the basis of payment 
for time and material; the charges made to Mr. Henderson for ex¬ 
tra work were on the basis of time and material. 

Thereupon, counsel for the defendants moved that the Nolan 
exhibits 2, 3, and 4 be stricken from the record because they were all 
written suLsequent the 9th of November, 1912, the time at which 
the witness testified the work on the building was completed, 

61 and on the further ground that they were written after the 
status of the parties had been fixed by the work done, the 

motion being made at this point because of the testimony subsequent 
to the offering of the exhibits in evidence developing the fact that 
the work was completed on November 9th, 1912, which motion, 
however, was overruled by the cuurt, to which action of the court 
counsel for the defendants then and there excepted, which excep¬ 
tion was duly noted upon the minutes of the court. 

62 Thereupon, the plaintiffs offered as a witness Archibald 
H. Douglas, who testified that he is one of the plaintiffs; 

that his attention was first called to the work to be done at the old 
Hotel Normandie by Mr. Henderson bringing him a set of plans for 
him to figure on; that he told Henderson he could not give figures 
on the whole job because of its condition, but he did give an estimate 
in writing to heat 40 rooms and 18 bathrooms and addressed same to 
Thomas C. Henderson, and identifies letter addressed to Hender¬ 
son, dated June 20th, 1912, marked “Douglas #2” as the estimate 
he refers to; thereupon the said letter was offered in evidence, and 
is of the figures and words following; 

“Washington, D. C., June 20, 1912. 

Mr. Thos. C. Henderson. 

Dear Sir: I propose to furnish and install in the La Normandie 
Hotel, 5 new sets of risers and radiators to heat 30 rooms on the 
east side of building which have no heat in them, install 3 new sets 
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of risers, and wall radiators to heat 18 new bath rooms, repair two 
old risers and increase them in size, make main steam line in the 
roof large enough so as to take care of added radiation, install new 
return line in cellar, make necessary connection to boiler with 
valves so as to work the system on a low pressure basis, furnish 
valves, and air valves, pipe and fittings, Labor and Bronzing, and 
guarantee the same for the sum of, $1,500.00. 

Very Truly Yours, 

A. H. DOUGLAS.” 


Thereupon exhibit “Douglas #1” was offered in evidence and 
reads as follows: 

Washington, D. C., June 25, 1912. 

Mr. A. H. Douglas. 

Dear Sir: I hereby accept your proposal of the 20th, of June to 
furnish all labor and material necessary to reconstruct the heating 
in the Hotel Bellevue situated at N. E. corner of 15th and I St., 
N. W. as made known in your proposal of the above date for the sum 
of one thousand five hundred and /00—$1,500.00. 

Respectfully, etc., 

(Signed) FRANK P. LEETCH, Agent/' 

63 Witness further testified that the letter dated July 24th, 

1912. addressed to Mr. Henderson, offering to do certain 
work in connection with new radiators, for the sum of $185.50, is 
also an estimate given to Mr. Henderson for work on that building; 
it was accented verbally by Mr. Henderson. 

Thereupon counsel for the defendants objected to any testimony 
of acceptance bv Mr. Henderson in this case of any of these offers, 
but the court ruled that all the testimonv with respect to Henderson 
may co in, subject to connecting Henderson later on in the case, 
to which action of the Auditor counsel for the defendants excepted, 
which exception was duly noted upon the minutes of the court, and 
it was understood that all of the testimony on this line would be 
received under objection and exception. 

Thereupon the said letter of July 24th, 1912, was offered in evi¬ 
dence, and is of the words and figures following: 

Washington, D. C., July 24, 1912. 

Mr. Thos. C. Henderson. 

Dear Sir: I propose to furnish and connect up in the first floor 
of the Hotel La Normandie the following new radiators: 
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Make all necessary pipe connections, furnish new valves, air 
valves, floor plates, and bronzing, for the sum of, $185.50. 

Very truly yours, 

A. H. DOUGLAS.” 


Witness further testified he thinks he began work under his con¬ 
tract for $1,500 on the 21 or 22nd, a few days after he received the 
acceptance. He was there about two weeks when the extra 

64 work began on the job, the extra work began before he com¬ 
pleted his original contract for $1500. The extra work con¬ 
sisted of pulling down partitions and coming across things that 
were not generally on the plans that came in connection with his 
work, and he would have to do it at the solicitation of Mr. Hender¬ 
son; the first thing he came in contact with which had to be done, 
and which was not covered by his original bid in the plans and 
specifications, was in the line of bathrooms on the north side of the 
building, and where the risers came into contact with the plumbing 
connections on the south end and on the back part; the risers re¬ 
ferred to are the main stream risers running in from the main 
pipe in the cellar up, or from the roof down, rather; they had to 
be removed to cut the plumbing stacks off; that was all extra work; 
had no agreement in regard to the work of changing the steam 
risers, except time and material, which agreement as to time and 
material was with Mr. Henderson; had conversations with Mr. 
Leeteh in his office in the presence of Mr. Henderson; cannot fix 
the day and date; it was after Mr. Leeteh was notified by the Dis¬ 
trict Government that he could not get high pressure water there; 
he and Mr. Henderson went together and it was in regard to the 
high pressure water service and also in connection with the high 
pressure steam in the house; the difference made in the heating 
apparatus in the use of high pressure or low pressure water service 
was this: there was some talk of putting in an electric pump; in 
that case they could not get high pressure water; that was done to 
eliminate carrying high pressure on the boiler and just use the 
boiler for low pressuwre steam on the house system; the original 
plans and specifications on which his bid was predicated, looked to 
low pressure; in the conversation — came up in this way; Mr. 
Leeteh said he expected to get high pressure water and if he did not 
get high pressure water he wanted to know what suggestion witness 
would make; witness made the suggestion that he get an electric 

pump and eliminate the carrying of high pressure steam 

65 in the house and let the low pressure steam go as it was 
cooked up; he said all right; it was agreed that witness should 

go to New York and get a pump, and finally the scheme was dropped 
and to “wait until we heard from the District Rtiilding”; he thinks 
that is what Leeteh said; he did not go to New York; his extra 
work in this connection was to dismantle the low pressure work and 
reconstruct it into high pressure and use the pump to pump water 
up in the tank; high pressure pump was already installed; he 
changed the heating system; commenced to dismantle his work and 
put in a different system as to the service, sometime in the early 
part of August, after his conversation with Mr. Leeteh; saw Mr. 
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Leetch on the building several times while the work was going on, 
before and after he started on the extra work; had conversations 
with him on the building in a general way; his just speaking 
how nicely the work had been going on, etc.; had a conversation 
with him in reference to the extra work over and above the $1500 
contract in his office; he told Leetch at the time he was doing some 
extra work over there, and Leetch said, “Mr. Douglas, whatever Mr. 
Henderson tells you to do, you go ahead and do it, and don’t be 
afraid you won’t get your money”. Witness said, “All right, Mr. 
Leetch; I will do it, but I don’t want any dispute about my account 
when it comes in.” Witness made the remark to Leetch on two dif¬ 
ferent occasions when he went up there to get some money from 
him on vouchers from Mr. Henderson; witness was thereupon shown 
four certificates addressed to Mr. F. P. Leetch, and signed T. C. 
Henderson, all of which appeared to bear his receipt for certain 
amount of money, and testified that he received them from Mr. 
Henderson in person, carried them to Mr. Leetch, and got a check 
for them in each case, the amount coming to him, and then and 
there signed the receipt for the money; it was on these occasions, 
when presenting these certificates and getting his checks from Mr. 

Leetch that he had this conversation with him about the 
66 extras. 

Thereupon, the plaintiffs offered in evidence certificate of 
July 20th, certifying that Mr. Douglas is entitled to receive $700 
on his original contract, signed “Thomas C. Henderson”, and the 
notation, “Received of Mr. Frank Leetch $700, xV. H. Douglas”; 
certificate dated August 21st, 1912, addressed to Mr. Leetch, signed 
by Mr. Henderson, certifying Mr. Douglas is entitled to a payment 
of $600 on account of his original contract, leaving a balance of 
$200, and Mr. Douglas’ receipt for the same on August 24th, 1912; 
certificate dated September 13th, 1912, addressed to Mr. Leetch, 
signed by Mr. Henderson, certifying Mr. Douglas is entitled to a 
balance of his contract, $200, and $500 on account of extra work; 
total, $700, and Mr. Douglas’s receipt dated September 13th, 1912, 
for $700.00; certificate dated October 2nd, 1912, addressed to Mr. 
Leetch, signed by Mr. Henderson, certifying Mr. Douglas is en¬ 
titled to a further payment of $500, and Mr. Douglas’ receipt for 
$500. 

Witness further testified that he did not receive any other certifi¬ 
cates; witness identifies an itemized statement of the work which he 
did there, both under the original contract and for extras, and testi¬ 
fied that he was paid in full for his original contract, $1500; the 
total amount of extras was $2693.56, and he received $1,000 on ac¬ 
count, leaving a balance due of $1396.56. 

Thereupon the witness was asked the following question: 

“Q. Mr. Douglas, prior to the termination of your work on that 
hotel building, did you have any knowledge of any agreement be¬ 
tween the defendants, McLean and others, or Mr. Leetch, or any 
other person, concerning the limit of expenditure to be put on that 
building”, to which question counsel for the plaintiff objected on 
the grounds heretofore given, which objection was overruled, to 
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which action of the court in overruling said objection, coun- 

67 sel for the defendants then and there excepted, which ex¬ 
ception was duly noted upon the minutes of the court. 

A. No, sir. 

Witness further testified that he had never heard of any $25,000 
limit which was afterwards increased to $33,000; no reference was 
made by Mr. Leetch or by anyone else concerning any limit of 
expenditure during his conversation with Mr. Leetch in the pres¬ 
ence of Henderson or by himself, during the progress of the work; 
after the work was completed he met Mr. Leetch in front of the 
District National Bank on Saturday and asked him about the pay¬ 
ment of his bill, and Leetch said he was only custodian of $33,000 
and that he would have to look to Mr. Taylor for the money; he 
replied, “My business is not with Mr. Taylor; I do not know Mr. 
Taylor in this matter at all’’; before that never heard of this 
limit. 

On cross examination, witness testified that the only acceptance 
of any bid of his that he received from Mr. Leetch was the one 
referred to of $1500; had his first conversation with Mr. Leetch 
about extra work during the progress of the building, the time Mr. 
Leetch was trying to get high pressure; he did not succeed in getting 
high pressure; tiie system installed in the building is the ordinary 
street pressure; it is not great enough to carry it to the top of the 
house, and they have to pump water to the top of the house and 
carry it down to the third or fourth Hoors, that is done with an old 
pump in the building, and not an electric pump; he had not fin¬ 
ished the original contract for $1500 when he had this conversa¬ 
tion with Mr. Leetch, which was in the latter’s office; cannot tell 
when he completed his original contract; that is the only 

68 conversation he ever had with him about extra work; men¬ 
tioned once when he came over from the building, that he 

was doing extra work, and Leetch said that was all right; those were 
the only two times he ever referred to it ; Leetch met witness in the 
building once or twice and spoke cordially and nicely about how 
the work was getting on. 

Thereupon, John R. Galloway one of the plaintiffs in the case, 
engaged in the electrical business, who had something to do with 
the repair and renovating work in the Bellevue Hotel, testified that 
he was requested by Mr. Leetch to see Mr. Henderson in reference 
to the electrical work; had known Leetch prior to that time; Mr. 
Leetch requested him to see Mr. Henderson with reference to the 
electrical work to be done at the Normandie Hotel, which he did; 
that Mr. Leetch said Mr. Henderson was in charge of the work 
over there and was acting superintendent, and Leetch asked him if 
he knew Mr. Henderson, and he said he did; he wrote letter dated 
June 21st, 1912, addressed to Mr. Henderson, and signed by him; 
that was written after he had seen Mr. Henderson, in pursuance of 
Mr. Leetch’s request: Mr. Henderson showed him a set of plans or 
blueprints that he had there, but no specifications; he received letter 
dated June 25th. 1912, addressed to him, and signed by Frank P. 
Leetch, agent; thereupon counsel offered in evidence ietter dated 
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June 21st, 1912, marked “Galloway #2”, which letter reads as fol¬ 
lows: 

69 Washington, D. C., June 21st, 1912. 

Mr. Thomas Henderson, Washington, D. C. 

Dear Sir: I do hereby agree to furnish all of the necessary labor 
and materials to 126 switch boxes, and 126 flush push button 
switches, to operate the ceiling lights in the bed rooms on the six 
upper bed room floors, of the Hotel Bellevue, together with all the 
necessary, B.X.—installed complete for the sum of Five Hundred 
and Sixty Nine 69/100 dollars. ($539.60) 

I do further agree to furnish all of the necessary labor and mate¬ 
rials, to install Three (3) new ceiling outlets, and Seven new bracket 
outlets (7) and Eleven (11) Chapman flush plug receptacles in the 
base boards, as directed by Mr. Peter Taylor, Jr., on each of the 
six upper floors of the Hotel Bellevue, for the sum of Four Hundred 
and ninety-seven 84/100 dollars ($497.84) 

I further agree to furnish all the necessary labor and materials, 
to install new outlets and switches on the first floor of the Hotel 
Bellevue, as follows: 

One new outlet for electric light over the front Steps to be operated 
by a switch located in the main office, One new ceiling outlet in 
the ceiling of room back of Dining room to be operated on a switch 
in connection with the outlet in hall outside of dining room door, 
all of the other hall or lobby lights to be operated by switches located 
in the main office as directed, One new outlet over the center of 
counter ceiling operated by a separate switch in the main office to 
install push button switches on all of the other eight rooms south 
of the dining room on the first floor, for the sum of One Hundred 
and twenty'dollars ($120.00). 

I further agree to furnish and install Three new feed wires from 
the Iron switch box at the foot of stairs leading into the basement, 
to each of the Panel boards on the upper floors, and to connect the 
same for the sum of Fifty five dollars and sixty cents ($55.30). 

I further agree to furnish and install Twenty-four (24) 3x2 
Procelain fuse panel boacks with knife switches, complete with fuse 
plug and connected with the branch circuits, for the sum of Forty 
three 90/100 dollars ($43.90) 

I further agree to furnish all of the necessary labor and materials, 
to change the location of each of the Exit lights on the six of the 
upper bed room floors, in front of the Elevator, and to run a sep¬ 
arate service wires for the exit lights for a separate meter in the 
engine room, and to run a separate switch for these exit lights, 
placing the switch in the main office as required bv the Electrical 
Department for the sum of Thirty nine 50/100 dollars. ($39.50) 

All of the work herein above mentioned to be done in the Hotel 
Bellevue, at the cor. of 15th. and I Sts. N. W., now being remodeled 
by you. 

It is my understanding that you are now having the three wire 
feeders and the Main line switch for the service, where the wires 
enter under the pavement now installed under another contract 
6—2779a 
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that the service wires now being installed by you will be brought 
from the main line switch under the pavement to the Iron box 
where you will connect the main feed wires, to a panel in the base¬ 
ment hall at the foot of stairs leading into the basement, from the 


first floor of the Hotel. 

70 It is also understood that you will make another contract 

for electric light wiring to be done in the basement as soon 
as you can determine what will be required. 

Thanking you for the inquiry,, and hoping to receive your valued 

favor, I beg to remain, 

Very truly yours, 

(Signed) JOHN R. GALLOWAY.” 


Die. J. R. G. 

F./P. 

71 Thereupon, the witness identified four letters, marked 

“Galloway 3, 4, 5, 6”, dated respectively August 15th, 1912, 
August 21st, 1912, August 31st, 1912, and September 18th, 1912, all 
apparently signed by witness, and addressed to Hr. Hendeison, they 
were all estimates for extra work and in addition to the work contem¬ 
plated by his original bill of $1326; this extra work was made neces¬ 
sary by reason of changes that in some instances Mr. Taylor found 
necessary when he got to locating the lights for the dressers or bu¬ 
reaus come of them were to far away from the bureaus that he re- 
quested them to be changed; another extra was with regard to the 
doors: in constructing the new bathrooms, the lights were for location 
in the center of the ceiling and by that means, when they door 
opened, it hid the light, the passageway was so narrow; that was one 
change! from ceiling lights to bracket lights; then the extra work 
in the basement was entirely unforeseen until we got into the base¬ 
ment; the estimate that he gave to Mr. Henderson referred to the 
top floors and bathrooms; all the extras were brought about by the 
necessity for the completion of the building; there was no omission 
of witness; he had nothing to do with the locating of anything; he 
was directed by Mr. Henderson and Mr. Taylor where to put this 
work; the only relation Mr. Taylor had as he understood him, was 
that he was the lessee of the building, and was going to occupy it; 
there were additional bathrooms that required extra lights in them!; 
there were some on every floor and on the 15th St. side in the north 
end of the building; does not know whether he received any written 
acceptance of any of these subsequent offers from three to six, in¬ 
clusive Received an acceptance from Mr. Henderson; objection on 
the grounds heretofore given was taken to this last question and 
answer, and being overruled, exception taken and duly noted on the 
minutes of the court. He went ahead and did the work as contem¬ 
plated in these orders after Mr. Henderson told him to; received from 
Mr. Henderson certificates marked “Galloway 7 and 8”, under 
72 date of August 2nd and September 13th, 1912; took them to 
Mr. Leetch and got the money personally and signed the re¬ 
ceipts for the money received, receiving Mr. Leetch’s personal check 
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in payment. Thereupon, “Galloway #7”, being certificate dated 
August 2nd, 1912, certifying that Mr. Galloway is entitled to a pay¬ 
ment of $1,000 on account of original contract for electric work in the 
Hotel Bellevue, of $1376.44, leaving a balance due of $376.44, hav- 
lng Gallonav s receipt for the $1,000, was offered in evidence; also 
there was offered in evidence “Galloway #8”, being certificate dated 
September 13th, addressed to Mr. Leetch, signed bv Mr. Henderson, 

^ entitled to the balance of his contract and 
$474 on account of extra work, he having performed more than the 
required amount of work; making a total of $800 on which appears 

t h P fn ntm n rr • 1 L 


Balance of original. 

Present certificate. 

“Received payment as above on September 13th, 1912;” 


$323.44 
474.00 


Witne&s further testified that he cot $800 on the second pavment- 
Mr. Henderson certified $50 more than he should have; the original 
contract was $1326.44, and Mr. Henderson certified $1373 •' Mr 
Leetch s attention was called to the mistake and the correction was 

,? W Mr A, Le ! tch . qult f frequently during the progress of the 
work also on the street, and had seen him several times at his office 
in reference to some matters, and had seen him at the building on 
several occasions; never saw Mr. Leeteh in Mr. Henderson’s presence- 
at the time Mr. Leetch made the first payment which he thinks was 
in August, August 2nd or 3rd, he called Mr. Leeteh’s attention just 
m a general conversation, to the fact that there was a lot more work 
to be done over there, and that they were not half along with the 
amount of work that had to be done; that his first estimate only 
called for certain things to be done above the first floor- he said he 
understood that—that it was a hard matter to state just what was 

73 ° K e u- ne ,n ; , ;? k ! n f a !" ,ildin £ of ‘hat kind, or in repairing 

was S800 ^h/t M t A Up0r \. the f cond Payment which 
was $800, that Mr. Leetch gave him, he told Mr. Leetch there 

W if- a u 1 - m °/ e extra WOrk to do over there and Mr. Henderson was 
asking him for an estimate on the work and he asked Leetch what 

position Henderson should he given in the matter; Mr Leetch told 

him to go ahead and do anything Mr. Henderson ordered to be done 

he looked upon Mr. Henderson as the superintendent, not the pavor ; 

he would not do it for Mr. Henderson, that is the only conversation 

he had with Mr. Leetch; in a pleasant way on several occasions he 

ffid him d fl at ’> he Wh - en looki ^ his Zk and 

bid him Good day , or Good morning, Mr. Leetch I am still wnrlr 

mg on extra work”; he would laugh pleasantly and go on 

Whereupon, the witness was asked the following question • 

Q. Do you remember any agreement about any limit of exnendi 

ture-any agreement between any of the parties to this cause ^ to 

the limit to expenditures on that building”, to which obSn wls 

made on the grounds heretofore given, which objection was J overruled 

and exception taken and noted upon the minutes of the court. 
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“A. I do remember Mr. Leetch’s saying that they had appropriated 
$25,000 to make some repairs to the building”. 

Witness further testified that as well as he can remember, this 
conversation was when the second payment was made, and Leetch 
said that another appropriation would have to be made; they would 
have to get more money to complete the building; it was going to 
cost somewhere about thirty-five thousand dollars; witness did not 
ever know how much more was gotten; Mr. Leetch did not tell him 
at that time how much more was going to be gotten; he never heard 
of a limit of $33,000: the exact amount of all his w’ork, both original 
and extra, was $3203.09. and he received on account $1800, leaving 
a balance of $1403.09. 

74 On cross examination, witness testified that he did not go 
to see Mr. leetch for the purpose of finding out from him if 

he could not get this job; Mr. Leetch told him to go to see Henderson; 
he does not remember anv occurrence wherein he went to see Leetch, 
and asked him how he could get the job or whom he had to see; he 
happened to be in Mr. Leetch’s office and Mr. Leetch requested him 
to go to see Mr. Henderson; did not ask Mr. Leetch to tell him who to 
go to; he did not know anything about it until his attention was 
called to it; does not remember an occurrence on the street when he 
met Mr. Leetch. and said to him, “It is too bad these men are after 
Taylor”; that “Taylor will settle with them all right”, or words to 
that effect; does not remember saying it was too bad to hamper Tay¬ 
lor’s business; did not say any such thing; he did not know anything 
about hampering Mr. Taylor’s. 

Thereupon Thomas C. Henderson was called as a witness for the 
plaintiff, and testified that he is in the general contracting business, 
does everything in the line of building; he was connected with re¬ 
modelling or renovating the hotel at the corner of 15th and Eye 
Sts., N. W.; in the beginning he was called on to know if he would 
make the plans and supervise the w y ork of reconstruction of the hotel 
of Mr. Peter Taylor, Jr., the lessee from the owners of the property; 
he made the plans for the reconstruction w T ith the exception of the 
structural iron work, which was being made by a structural iron engi¬ 
neer as requested by the District authorities, submitted them to Mr. 
Taylor, and they were approved by Mr. Leetch; was first introduced 
to Mr. Leetch at the time of the sale of the furniture in the house, 
and after that Mr. Leetch and himself w T ere in communication right 
straight along, and from the time the work was started, met 

75 frequently, either in his office or at the hotel; Mr. Taylor paid 
him a part, and Mr. Leetch paid him some; there were no ar¬ 
rangements so far as he knows as to how much each had to pay him; 
the only agreement with Mr. Leetch was in him paying him two 
amounts, or amounts at two different times, one of $300 and one of 
$200 on account of the superintendence of the work. 

“Q. What, if anything, in the beginning of the work, did you know 
as to any limit of cost” to which question objection was made on 
the grounds heretofore stated, which objection was overruled, and 
except-ed taken and duly noted on the minutes of the court. 
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“A. In the beginning, I know nothing at all about the limit of 
the cost.” 

He received estimates on different — of the original work as laid 
down; received estimates from Mr. Schneider for the structural iron 
work, Mr. Nolan for the plumbing, Mr. Douglas for the heating, The 
Thompson Company for the tiling, and right straight through the 
whole work taking it in a general way through the work; did not 
receive estimates from the James B. Lambie Company, Inc.; they 
furnished the interior hardware without any previous estimate; W. 
E. Thompson Company and Mr. Galloway furnished estimates; Mur¬ 
ray Brothers did not furnish estimates; they could not do it on 
account of the condition of the work; theirs was based on a percent- 
age of ten per cent of the cost; the Julius Lansburgh Furniture Com¬ 
pany submitted estimates of their work, W. A. Pierce for lumber did 
not; he was simply ordered to do different work; Luther L. Derrick 
submitted an estimate of his work for the painting and paperhang¬ 
ing; the Columbian Iron Works submitted an estimate for the Mar¬ 
quises; George M. Barker furnished material as he was ordered; 
when lie received the estimates from these various contractors, he 
took them to Mr. Leetch for his approval; Mr. Leetch ap- 
76 proved of nearly all these estimates; when the work got 
started, and materials were furnished without estimate, the 
extras were done without estimates, there was no time to stop and get 
estimates on different things of that kind; during the progress of the 
work Mr. Leetch instructed him at different times to go ahead with 
the work, as the house must be completed; did not know’ of a limit 
of $25,000 until sometime after he started in on the work; had been 
working there for nearly a month before he knew that; was talking 
to Mr. Taylor about different things, and in a casual w T ay he men¬ 
tioned this $25,000; at a later time learned from Mr. Taylor of the 
amount being increased; Mr. Leetch told him to go ahead and do the 
work and the money w^ould be arranged for; it was the work in gen¬ 
eral. Referring to the Julius Lansburgh Company’s bid for decorat- 
ing, that was received when they w T ere finishing up; they w T ere trying 
to complete everything so the house could be opened on time; Mr. 
Leetch met him in the hotel and he asked him in reference to the 
estimates; he said to witness, “Do you not think you had better place 
the orders—to be seeing about the decoration of this house, so that 
the house can be opened? Have you received any estimates yet?” 
Witness said, “Yes, I have received the estimates from Mr. Vollman 
of New York and an estimate from Mr. Lansburgh”, no, “an esti¬ 
mate from another party.” He said, “What were the estimates?” 
M itness replied, “The Vollmer estimate was somewhere in the neigh¬ 
borhood of $3,000—$2800 or $3,000, as near as 1 can recall.” The' 
Lansburgh estimate, he thinks, was $1575; he said, “You had better 
place the order at once for those thi-gs so that this house can be 
completed.” He immediately placed the order with the Lansburgh 
Company, nothing w T as said at that time about the work running 
over the amount that had been talked about; during a talk with Mr. 
Leetch, in the room adioining his office, he asked him about the 
house, and witness told him it was overrunning some thousands; it 
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was not in relation to any particular contract or any particular part 
of the work; he would not fix the date of the conversation, 
77 but the work was a long ways from being completed at the 
time; it had exceeded the limit of the original and the addi¬ 
tional amount; it had exceeded $33,000 by some thousands at that 
time; he told Mr. Leetch that; Mr. Leetch said that arrangements 
would be made for the other amount ; he received a written statement 
from Mr. Leetch of the ampunts which he had disbursed to the 
various contractors on account of the work done by them; produces 
tabulated statement on three sheets of paper of typewriting, and says 
it is a true copy of the accounts kept by Mr. Frank P. Leetch, sent 
to witness after the completion of the work; witness did not request 
it; that account was sent to him when he sent in certificates and the 
certificates were turned back; paper produced is similar to the one he 
has at home; it was typewritten in Mr. Leetch’s office, this statement 
was offered in evidence, and reads as follows: 


78 




Disbursements Made by Frank P. Leetch on Vouchers of 
Thomas C. Henderson, Account of Improvements to Hotel 
Bellevue. 


Thomas C. Henderson. 

Miscellaneous labor and super- 


L. L. Derrick, papering & paint¬ 
ing. 


July 27th ... . 




$480.51 

June 

18th . . . 

417.24 

Aug. 

3rd . .. 

411.91 

U 

17th. .. 

406.23 

Sept. 

3rd ... 

367.75 

n 

14th ... 

249.25 

n 

24th . .. 

200.00 

it 

28th... 

207.75 

Oct. 

12th... 

222.25 

k 

26th... 

181.00 

Nov. 

2nd. .. 

300.00 

u 

9th ... 

198.25 

a 

16th. .. 

42.50 

r 

July 

5th . .. 

800.00 

<< 

13th ... 

600 . 00 

u 

18th ... 

500.00 

Aug. 

2nd. . . 

600 . 00 

<t 

17th. .. 

600 . 00 

a 

31st. .. 

300 . 00 

Sept. 

7th. .. 

300 . 00 

Oct. 

5th ... 

500 . 00 

Nov. 

2nd. .. 

300 . 00 


$ 50.00 


3684.64 


4500.00 
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James J. Nolan Sons, Plumb¬ 
ing . 


Otis Elevator Co., Elevator 
Equipment. 


July 

5th... 

450.00 



Aug. 

2nd... 

1050.00 



U 

30th... 

900.00 



Sept. 

21st... 

800.00 



Oct. 

25th... 

500.00 

3700. 

00 

Aug. 

30th... 

1200.00 



Sept. 

30th.. . 

600.00 



Nov. 

19th... 

600.00 

2400 

.00 


Duparquet Howt Co., Kitchen 

Range, etc. 1587.60 

C. A. Schneider Sons.Aug. 30th. . . Ironwork 1055.00 

Brunswick (Hollander Co.Oct. 8th. . . a-c equip¬ 

ment, bar 

& cafe, 1500.00 

W. E. Thompson. July 27th... 350.00 

Aug. 17th... 700.00 

Sept. 22nd. .. 500.00 

Oct. 18th... 700.00 2250.00 


79 


Amount brought forward 


John R. Galloway. 

Aug. 

2nd... 

1000.00 

Sept. 

12th. .. 

800.44 

J. Lansburg- Furniture Co., 



500.00 

Decorating. 

Sept. 

28th. . . 

Oct. 

21st... 

400.00 


Nov. 

2d... 

200.00 

A. H. Douglas, steam fitting.. 

July 

8th. .. 

700.00 

Aug. 

24th... 

600.00 


Sept. 

13th... 

700.00 


Oct. 

4th... 

500.00 

Murray Bros. 

Aug. 

28th... 

1000.00 

Oct. 

12th... 

800.00 

Cozzens Bros. 

July 

5th... 

194.15 


Aug. 

7th... 

280.30 


Sept. 

13th. .. 

164.84 


Oct. 

12th... 

63.38 


Nov. 

2nd... 

150.00 


20727.24 

20727.24 

1800.44 

1100.00 

2500.00 

1800.00 


852.67 
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Dyer Bros., materials 


W. A. Pierce, Lumber, 


Columbian Iron Works, mate¬ 
rial . 


Oct. 

18th. 

. .Hardware 





etc. 

500 

.00 

Aug. 

19th. 

.. 234.00 



Oct. 

26th. 

.. 99.55 



Dec. 

16th. 

19.80 

353 

.36 

July 

18th. 

.. 187.62 



Sept. 

18th. 

.. 185.66 



Oct. 

26th. 

.. 127.82 

501 

.10 

Sept. 

30th. 

. . Revolving 





doors 

687 

.00 

Oct. 

8th. 

.. Hau’ling 





refuse 

74 

.40 

July 

5th. 

.. 100.00 



Aug. 

30th. 

.. 150.00 



Oct. 

5th. 

.. 100.00 

350 

.00 

Sept. 

25th. 


55 

.00 

Sept. 

7th. 

.. 190.00 



Sept. 

28th. 

38.40 



Oct. 

12th. 

.. 42.30 

270 

.70 

Aug. 

3rd. 


169. 

53 

July 

26th. 

.. 100.00 



Aug. 

8th. 

.. 145.75 

245. 

,75 

Oct. 

12th. 

. . • .|. • • • 

200. 

00 

July 

30th. . 

weather 





stripping 

370. 

00 

Aug. 

17th. 

. . 200.00 



Sept. 

18th.. 

.. 150.00 

350. 

00 

Dec. 

3rd. 


116. 

28 


lease 


10.00 


80 

Amount brought forward 


34833.91 
34833.91 


Fund placed in my hands by owners for disbursement. 33000.00 
Excess of $33.4 1 paid out of small fund from sale of 
junk and allowed as offset a-c new work.” 


81 Referring to the items, September 24th, $200., and No¬ 

vember 2nd, $300., witness testified that they were on account 
of commission paid by Mr. Leetch to him for supervising the work; 
the other items aggregating a little over $3,000, exclusive of that 
$500., wore for labor that he performed independently of the other 
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subcontractors; the other item, “Marshall & Marshall, July 7th, 
$50.00, was for the structural iron, that is, making the plans for 
the structural iron work; they were paid in full for their work; 
the item, “Thomas C. Henderson” was paid in full; he does not 
know whether the account of Luther L. Derrick has been paid; 
Nolan Sons were not paid in full; Otis Elevator Company, elevator 
equipment, $2400., was in full; the Duparquet - Rote Company, 
kitchen range, etc., $1587.60, was in full to them there is a small 
balance due to Charles A. Schneider & Sons; issued certificate for 
$1500 at the suggestion of Mr. Leeteli to the Brunswicke-Collender 
Company, the latter company equipped the bar and cafe; could 
not tell the total bid of that cqmpany; over the objection of the 
defendants’ counsel, on the ground that the Brunswick-Collender 
Company people were not parties to this suit, and exception duly 
noted on the minutes of the court, witness was permitted to testify 
as follows: 

“Q. Will you look at one of your envelopes there—you have 
some papers there concerning the Brunswick Collander people. 1 
find here, Mr. Henderson, an itemized statement amongst the papers 
in your possession, the Brunswick-Balke-Collender Company, show¬ 
ing a total jo $4533.29, with a credit of $1500, and then a small 
credit for work, $32., and a general balance due, of $3023.45. 

Mr. Lambert: To whom was that made out? 

Mr. Easby-Smith: That is made out to P. Taylor, 15th and I 
Streets. 


By Mr. Easby-Smith: 

Q. Who paid that $1500? 

A. Mr. Leetch did after I had wrote him the letter to 
82 know if I should issue the certificate. I think the letter is 
on file—after a conversation in the office with Mr. Leetch, 
who asked me if that should not be a part of the property, as it 
could not be removed even if the possession of the building passed 
out of Mr. Taylor’s hands, it being fastened to the property.” 

Witness further testified that the furnishing of the bar and cafe 
was not included in the original plans and estimates prepared, but 
was entirely outside, and grew up later. There was no written reply 
from Mr. Leetch to the letter of October 8th; the only verbal reply 
was what witness stated in reference to his having a talk with wit¬ 
ness in his office in reference to the bar fixtures, and the building 
of the cafe and barroom being parts of the property, and instructing 
witness to issue certificate, which he issued; thereupon the following 
letter was offered in evidence: 

“Washington, D. C., October 8th, 1912. 

Mr. Frank P. Leetch. 

Dear Sir: To-day I received a call from the Brunswick-Balke 
Collender Co., who furnished the bar fixtures and finish for the same, 
asking for a payment on the same this is the first call I, have had 


7—2779a 




50 JOHN R. MC LEAN ET AL. VS. JOHN J. NOLAN ET AL. 

from them kindly advise me in reference to the same as I, do not 
wish to issue a certificate without consulting \ ou before hand. 

Kindly advise me in reference to the same. 

.Respectfully 

Contractor.” 

Witness further testified that that was signed by him, and he 
signed all these certificates as contractor; he was not the contractor, 
but only signed those things in that way as the business \n hich he 
was conducting; it was only a general designation of the business he 
was conducting; witness further testified in reference to the 

83 other items as to whether or not they were in fuil of work 
done by the various sub-contractors or were in full of their 

contract - he received a statement from Mr. Leetch saying that he 
had disbursed $33,000, after he sent him the last certificate; just 
after the house opened, the house opening in November, 9th or Oth; 
does not think all the certificates he furnished to these various con¬ 
tractors were paid; he sent in the accounts ot all the various contrac¬ 
tor* a statement of all their accounts, and the balance due each man; 
he sent them to Mr. Leetch, instead of furnishing final certificates; 
had" no instructions from Mr. Leetch not to furnish further certifi¬ 
cates • did not report any amounts of extras which he had contracted 
for to Mr. Leetch at any time; Mr. Leetch did not at any time ask 
him for any statements; being asked why some of the material men 
and contractors were paid in lull tor both originals and extias, and 
some were not, witness replied that those accounts were in prior to 
the completion of the work—prior, you might say, to the disburse¬ 
ments. He means that the contractor who got his work done and 
bill in before the disbursements readied $33,000, got paid in full; 
he did not keep an account showing what the current work was 
amounting to so as to know whether it was going to be within any 
narticular limit or not, with the exception of the certificates as 
issued ■ Mr Leetch never instructed him to keep any such account, 
nor did Mr. Leetch ask for information upon which he Leetch could 
keep such an account; all certificates that were paid, were paid by 
Mr Leetch ■ there were two or three smalt certificates, one to this 
man Jenkins, one to l)yre Brothers, for glass, and he does not know 
whether there was another one or not, but those two he is certain 
were returned, and he found them in Mr. Taylor’s possession; they 
were returned bv Mr. Leetch; In response to the question, W fiat, if 
anything, did Mr. Leetch say to you about getting the house open at 
the time you told him that the work there had run over the $33 000 
b several thousand dollars,” witness testified that Mr Leetch told 
him to go ahead and place the orders the same as he stated in the 
Lan=burah case, that the house must be completed; being asked 
whether m not Mr. Leetch authorized the acceptance of the Lans- 
burgh bid or O-K-ed it in any way, witness testified, only as far as 

instructing him to place the order and witness showing a warrant or 
instructing ^ q{ ^ ertiflcates on him to the Lansburgh Company; 

84 these certificates were paid; it was quite a while before these 
certificates were issued to Lansburg & Bros, and paid, that 
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he told Mr. Leetch the work was running over $33000; witness was 
thereupon shown bill which has on the botton of it, “0. K., Thomas 
C. Henderson’’, and testified that the whole inscription was in his 
handwriting; that it shows the balance due of $1280., credits 
amounting to $1100; “Painting and decorating first floor of new 
hotel, 15th and I Streets, as per estimate of August 8th, 1912, 
$1575”; that is the estimate which Mr. Leetch and witness had a 
talk about, and Mr. Leetch instructed him to place the order; he 
could not say how long after he got that estimate from Lansburgh 
Brothers that he had the talk with Mr. Leetch; he had a number of 
talks with Mr. Lansburgh in reference to this work previous to the 
time he had the talk with Mr. Leetch; he held back on these con¬ 
tracts until he got definite information from Mr. Leetch to place the 
orders; that is the reason why he cannot place any correct date on 
the matter, but just held back until he received orders, in the hotel; 
his attention being called to payment of $500. made to Lansburgh 
on Sept. 28, witness stated that the Lansburgh people started their 
work about two weeks prior to September 28th, which would make 
it about September 14th; they started within a week after the time 
Mr. Leetch and himself had this talk over the matter, which was 
about September 7th; the order was given to Lansburgh immedi¬ 
ately after the talk with Leetch in which Leetch told him to place 
the order, it was prior to this that he told Mr. Leetch it was run¬ 
ning some thousands over $33,000; it might have been a month 
before that ; they were having talks over the matter right straight 
along; when asked to explain the large bill for extra plumbing the 
witness stated that as the work progressed saw Mr. Leetch every few 
days; he came around to the building to see the progress of the 
work; mentioned to him about different things in the building, the 
condition of the building in reference to the plaster; told him that 
the plumbing had been leaking, and it rotted even the wire work 
and the plastering, and he had to replaster; Leetch seemed to be 
perfectly satisfied with that part of it from the condition which had 
arisen on account of the condition of the house; the house was in as 
bad condition—an awfully bad condition; eighteen new bathrooms 
were put in, which were figured on originally when he called 
85 for an estimate from Nolan; the thirty other bathrooms that 
were not included in the original estimates were the old bath¬ 
rooms which were reconstructed, and that work was not contem¬ 
plated in the original plans for the remodelling; the reconstruction 
was necessary because the fixtures and all the lead work under the 
floors in the bathrooms was not permissible under the plumbing 
regulations, and was not allowed to be used in any way; had a con¬ 
versation with Mr. Leetch in reference to the additional planned 
work, reconstructing these thirty bathrooms the same as he had in 
reference to everything else in the house; there were so many things 
that went on on these different matters, they were all referred to 
Mr. Leetch; and he sanctioned all of them; the reason for largely 
increasing the heating work done by Mr. Douglas was the recon¬ 
struction of the entire work outside of what was originally contem¬ 
plated changing, the difference from the high pressure to the low 
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pressure, the changing of the hot water system throughout the 
house, and the changes for all the work for the kitchen; those mat¬ 
ters were referred to Mr. Leetch. When asked why none of the esti¬ 
mates for extras was authorized in writing, witness testified as fol¬ 
lows : 

“Only as I stated to you that Mr. Leetch instructed me to pro¬ 
ceed with the work and complete the house—that it must be opened” 
most of the extra work could not be done on contract, owing to the 
condition of the work on the house; the work was ordered and done 
on time and material; it is customary to add commission for the con¬ 
tractors; it was done in all cases he judges; submitted to Mr. iaylor 
letter dated September 7th, 1912, addressed to him by the Colum¬ 
bia Iron Works, “proposal to erect marquise accepted in full, Thomas 
C. Henderson, contractor”, to be done for $535, and another one 
under date of September 19th, from the same people, similarly ac¬ 
cepted by him for erecting two iron marquises and down-spouts for 
$208.00; Mr. Leetch and he had a talk over this matter, and he 
mentioned to him about the marquises; in the first conversation 
Leetch said they had better hold off and then he said they 
86 had to be done; he ordered the marquises and was instructed 
on account of delays—that is the reason he signed these “ac¬ 
cepted in full” by himself, and after that work had been started the 
15th St. marquise had been practically completed, one of the firm 
called on him for a certificate or some money, and he issued a certifi¬ 
cate on Mr. Leetch, he thinks, for $200, which he honored; 

Thereupon the letters were offered in evidence, and read as fob 

low’s: 

“Sept. 7, 1912. 

The Bellevue Hotel, 15th & Eye St. N. W. 

Iron Marquise & Side Panels. 


Mr. Thos. Henderson, 1239 10 St., N. W. 

Dear Sir: We propose to furnish and erect, one iron marquise, 
and two side panels, to the above Bldg., as shown on sketch, sub¬ 
mitted herewith, including glass, for roof, drops and side -anels, 
with the exception of down-spout connections, for the sum of Five 
Hundred Thirty five Dollars, $535.00. This bid to include, one 
frame for glass sign, at the back of Marquise, the same sign not 
included in this estimate. All work to be given one coat of priming 
paint before erection. — are not included in this bid, but in case 
we have to provide the same, we would do, for additional extra 
charge for plumbers’ work. 

Yours truly, 

COLUMBIAN IRON WORKS, INC., 

By-. 

r - 

Accepted in full: 

THOS. HENDERSON, Contractor. 
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“Sept-19-1912. 

The Bellevue Hotel. 

Two Marquises. 

Mr. Thos. Henderson. 

Dear Sir: We propose to furnish and erect two iron marquises 
to the above Bldg, as per sketch submitted, including glass for roofs, 
& drops, for the sum of; total: Two Hundred Eighty Dollars, 

$280.00. . . 

Down spout for three marquises, are not included in this bid, 
but in case we will be compel- to provide these, we will do so, at 
your expense. 

Yours truly, 

COLUMBIAN IRON WORKS, INC., 
By-. 

Accepted: 

THOS. HENDERSON. 


87 Thereupon, at the request of the Auditor, the attorney for 

the defendant stated that the total amount of the original 
contracts was $15,913.44; being further question- by the Auditor, 
witness testified that the three or four small certificates that he testi¬ 
fied were rejected about the end of the year after the house had been 
opened, and after the work was all completed; they were issued just 
a few davs prior to the time of their being returned or being sent 
back to Mr. Taylor; they were issued after the work was completed. 

On cross examination, witness testified that he was employed on 
this job bv Mr. Taylor, and under his arrangement with Mr. Taylor 
he was to" make the plans and supervise the work of the alterations 
in the Hotel Normandie; the compensation to be received from him 
was five per cent of the cost of the work; he means in his testimony 
to the effect “that Mr. Leetch approved of nearly all the estimates 
that those estimates were submitted to Mr. Leetch for his approval; 
Mr Leetch instructed him to proceed with the work in the different 
branches, and different lines; he did not think it was necessary to 
get his written acceptance for everything; Mr. Leetch did not dis¬ 
approve any estimates; upon being asked if he means that some of 
them Mr. Leetch signified his approval of by writing, witness re¬ 
plied “Except he instructed me to accept the proposition ot these 
different parties. They were presented to him for Ins acceptance ; 
was working there about a month before he heard of the $25,UUU 
limitation; worked a month and at that time none of the original 
contracts had been completed; cannot recall' the exact time when 
Mr Leetch told him to go ahead and do the work and the money 
would be forthcoming, but the work was pretty well under way, 
and* Mr Leetch took him into the room occupied by a newspaper 
company adjoining his office, and they had a talk over these mat¬ 
ters and’ he informed Mr. Leetch at that time that the work was 
overrunning some thousands; cannot tell the month that was; none 
of the original contracts were completed until very near the 
88 completion of the work; nobody was present at that inter¬ 
view; his conversation with Leetch in connection with the 
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Lansburgh work was in the hall or lobby of the hotel; it is not a fact 
that these conversations would occur in the presence or Mr. Taylor 
and Mr. Leetch would be urging Mr. Taylor to have the building 
completed; when asked how he came to get these payments he speaks 
of from Mr. Leetch witness said he went in and saw Mr. Taylor and 
Mr. Taylor wrote the letters which are in the possession of the de¬ 
fendants’ attorneys; he got them from Mr. Taylor through an order 
on Mr. Leetch. Thereupon the letters were offered in evidence, and 
read as follows: 

“Hotel Bellevue, 

McPherson Square, 

Peter Taylor, Jr., Proprietor. 

Washington, D. C., Nov. 2, T2. 

Mr. Frank P. Leetch. 

Dear Sir: Please give Mr. Thos. C. Henderson Three Hundred 
Dollars and charge to acc’t. Hotel Bellevue repairs. 

PETER TAYLOR, Jr. 

Received pavment as above, Nov. 2-1912. 

THOS. C. HENDERSON. 

E. C. HENDERSON.” 

“Hotel Bellevue, 

European Plan, 

Peter Taylor, Jr., Proprietor. 

Washington, D. C., Sept. 24, T2. 

Mr. Frank P. Leetch. 

Dear Sir: Please give Mr. Thos. C. Henderson two hundred dol¬ 
lars and charge to Hotel account and oblige, 

PETER TAYLOR, Jr." 

89 The original and extra work was going on simultaneously; 

at the time of the conversation in the newspaper office ad¬ 
joining Mr. Leetch’s office, when Mr. Leetch was informed that 
the work was overrunning $33,000 by several thousands the original 
contracts had not been completed and extra work was in progress. 

Thereupon, plaintiffs offered as a witness Charles F. Schneider, 
who testified that he is one of the plaintiffs, doing business under 
the name of C. H. Schneider & Sons; they made an estimate — the 
iron work at Bellevue Hotel for Mr. Llenderson and Henderson gave 
them an acceptance of the order to proceed with that work by Mr. 
Leetch; the acceptance, he thinks, was returned with the bill to Mr. 
Leetch; the amount of estimate was $1055, which was paid in full; 
during the original work, received orders for extra work from Mr. 
Henderson; went to get payment for the amount of the estimate given 
to Mr. Henderson on an order from Henderson to Leetch, and met 
the latter in his office, and told him he had received the order for the 
extra work from Henderson, for miscellaneous work there, and if his 
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recollection serves him, spoke to Leetch that he did not care to trust 
Henderson, on several occasions he held his bill, and he had never 
paid, and whether this would be all right, and he told him it would; 
that this bill for extra work ordered by Henderson would be all right; 
thinks this conversation was on August 29th, 1912, the date of the 
payment on his original work; his bill for extra work was $47.00. 
Thereupon plaintiffs offered in evidence exhibit “Schneider No. 1”, 
which reads as follows: 


“Washington, D. C., August 29th, 1912. 

Mr. Frank P. Leetch. 

Dear Sir: This is to certify that Mesrs. C. A. Schneider Sons 
are entitled to their contract price for the iron work for the Hotel 
Bellevue the amount being One Thousand and Twenty 


Five Dollars... $1,025.00 

Extra work ordered. 30.00 


$1,055.00 

90 Respectfully &, 

TITOS. C. HENDERSON, Contractor. 

Received check in Full for settlement for above amount. 

G. C. S. 


[C. A. Schneider’s Sons Paid Aug 30-12 Per G. C. S.] 

The extra work he referred to a minute ago was a different job 
from the one referred to in the bill for $30.00. 

On cross-examination, witness testified that prior to the time he 
received an acceptance from Mr. Leetch on the original bill he had 
not had any communication with the latter; that was not the first 
he knew Leetch had anything to do with it; he received the order 
from Mr. Leetch to proceed as he would not do the work for Hen¬ 
derson ; the bid was made to Henderson and when he made the bid 
had not seen Leetch; in answer to a question, “When was it you had 
a conversation with Mr. Leetch personally as to this work, for the first 
time, witness said: along the twentieth or twenty-fifth, of August, 
went in to see Leetch about getting money for the work, and the latter 
told him it would be necessary to get an order from Henderson: had 
completed the original work then, but not the extra work; working 
on the extra work when he went in to see him at that time; received 
the orders to go ahead from Mr. Henderson; he means that at the 
time he first saw Leetch, he had received orders for the extra work 
from Henderson, but had not actually started the work: did not tell 
him how much the extra work was going to cost, but indicated it was 
a small matter, somewhere around $47.00; that he had an acceptance 
from Leetch before he started work on the contract. 
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Thereupon, plaintiffs offered as a witness Edwin Stevens, who 
testified he was estimator and manager of the \V. E. Thompson Com¬ 
pany, one of the plaintiffs; Mr. Henderson came to him and 
91 told him he had a remodelling job on the hotel, and wanted 
a price on it, and they gave him an estimate, which was made 
to Henderson in writing, and accepted by Henderson; Mr. Hender¬ 
son told them the job was ours; their first contract was for $1161; 
they gave Henderson another contract for the barroom, for the hall 
way and for the barber shop, that amounted to $600, and some odd 
dollars; thev were the onlv two estimates; there was some additional 
work contracted for at ten per cent by Mr. Henderson; Mr. Leetch 
made payments on orders from Mr. Henderson. Thereupon, order- 
marked Exhibits “Stevens 1, 2, 3, & 4” respectively, were offered in 
evidence, and read as follows: 

“Washington, D. C., July 27th, 1912. 

Mr. Frank P. Leetch. 

Dear Sir: This is to certify that the W. E. Thompson Co. is en¬ 
titled to a payment of Three Hundred and Fifty Dollars on acct. of 
tiling in bath rooms they having furnished and performed more 
thn the required amount of work to entitle them to the above— 
$350.00. 


Amount of contract . $1,161.00 

On Acct., July 27th . 350.00 

Balance. 811.00 


Respectfully &, 

THOS. C. HENDERSON, Contractor. 

July 27-1912 Received $350.00 on account. 

W. E. THOMPSON, 
By EDW. STEVENS.” 

“Washington, D. C., August 16th, 1912. 

Mr. Frank P. Leetch. 

Dear Sir: This is to certify that the W. E. Thompson Co. is 
entitled to a payment of Seven Hundred Dollars on acct. of original 
tiling in Hotel Bellevue they having performed more than the re¬ 
quired amount of work to entitle them to the above. 


Last balance . $811.00 

Certificate Aug. 16 . 700.00 

Balance . 111.00 


92 Respectfully &, 

THOS. C. HENDERSON, Contractor. 

Aug. 17-1912 Received $700 on account. 

THE W. E. THOMPSON C-., 
By EDW. STEVENS.” 
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“Washington, D. C., September 19, 1912. 

Mr. Frank P. Leetch. 

Dear Sir: This is to certify that the W. E. Thompson Co. are 
entitled to a payment of Five Hundred Dollars on acct. of tile and 
marble work in the Hotel Bellevue they having performed more 
than the required amount of w r ork to entitle them to the same, 
$500.00. 

Respectfully &, 

THOS. C. HENDERSON, Contractor. 

Received payment as above, Sept. 20, 1912. 

W. E. THOMPSON C-., 

By EDW. STEVENS.” 

“Washington, D. C., October 19th, 1912. 

Mr. Frank P. Leetch. 

Dear Sir : This is to certify that the W. E. Thompson Co. are en¬ 
titled to a payment of Seven Hundred Dollars on acct. of extra tile 
and marble work in the Hotel Bellevue they having performed more 
than the above amount of work, $700.00. 

Respectfully &, 

THOS. C. HENDERSON, Contractor. 

Received payment Oct. 19, 1912. 

THE W. E. THOMPSON CO., 
Per G. R. THOMPSON.” 

93 While they were doing bathrooms, Mr. Henderson spoke 

to him about the old bathrooms needing repairs, and he met 
Mr. Leetch, he thinks, on the first floor in the hall one day, and told 
him he had orders to do that and he said, “Go ahead and do it”; that 
work was not included in his estimate; he went around on another 
occasion to get a check and told Mr. Leetch he had an order to put 
in the rathskeller floor at $400 and Leetch said, “For goodness’ sake, 
go and get it in there quick. That is the main thinker to be in there.” 
He told him he had orders of Henderson, and Leetch said, “That is 
all right”; this conversation occurred on one of the occasions when 
ge got a certificate from Leetch; he thinks this conversation occurred 
fcepiember 19th, but does not know for sure; that is the date of one of 
those certificates for $500. 

On cross-examination, witness testified he could not tell when he 
was working on these bathrooms; it was before getting the first pay¬ 
ment. which was July 27th. Had not started on this extra work at 
all then. 

On redirect examination, witness testified that at the time he had 
this conversation with Mr. Leetch about the extra bathrooms, had 
received a verbal order from Henderson that they were to do the 
work. 


8—2779a 
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Thereupon, plaintiffs offered Charles C. Murray, one of the plain¬ 
tiffs, partner of Edward E. Murray, constituting the firm of Mur¬ 
ray Brothers, who did the plastering on this hotel; that he and his 
brother met Mr. Henderson on 15th St. and the latter asked him 
about doing the plastering, and he asked Mr. Henderson, “Where 
does this money come from; who pays us, Mr. Henderson”, and Mr. 
Elenderson replied, “You don t want anybody better than the Mc¬ 
Leans ; I am superintending there and I give orders and they pay all 
bills.” Told Henderson the best they could do was cost plus ten 
per cent, which he agreed to; before starting definitely, he 
94 does not think he mentioned Mr. Leetch in the matter at all; 

went ahead and did certain work and received payments 
from Mr. Leetch on two orders from Mr. Henderson ; one August 17, 
for $1,000, and another October 11, for $800; these payments were 
made by check of Mr. Leetch; first time he went to Mr. Leetch’s ofiice 
to get a check, he told Mr. Leetch they had had unsatisfactory deal¬ 
ings with Mr. Henderson prior to this, and Leetch said, \ ou will 
get your money. Do not get uneasy”; that was the reply Mr. Leetch 
made to him. 

On cross-examination witness says he thinks perhaps Mr. Leetch’s 
stenographer was present when he had this conversation with Leetch. 


Lutiier L. Derrick, one of the plaintiffs, testified that he did cer¬ 
tain work on the Bellevue Hotel; about a month before the deal 
went through, Mr. Taylor was over at his place and said, “arrange¬ 
ments go through, we are working on now, we are to get the Bellevue 
Hotel, and if we do we want you to give an estimate on the papering 
and decorating”; he gave an'estimate to Mr. Taylor and received an 
acceptance from Mr. Leetch within a week after submitting his con- 

tract. 

Thereupon counsel offered in evidence, Exhibit “Derrick #1”, 
which reads as follows: 


“Washington, D. C., June 14th, 1912. 

Mr. Luther L. Derrick. 


Dear Sir: I hereby accept your proposals for the w T ork as specified 
under the heading of painting at the Hotel La Normandie for the 
sum of Three Thousand Three Hundred and Sixteen Dollars and 
50-100 ($3316.50) this does not include painting the north wall of 


building. 

Respectfully &, 


FRANK P. LEETCH. 


I also accept your proposal for the paper hanging and tinting as 
mentioned in your estimate for the sum of eleven hundred and 
ninety and 00-100 — ($1190.00) 

Respectfully &, 

F J FRANK P. LEETCH ” 


95 was paid in full for his original contract; received orders for 
extra work from Mr. Henderson. 
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Thereupon, over the objection of counsel for the defendants, 
which objection was overruled and exception noted, plaintiffs offered 
in evidence Exhibit “Derrick #2”, which reads as follows: 

“Washington, D. C., July 11, 1912. 
Mr. Thos. C. Henderson, City. 

Dear Sir: We propose to size and paint Forty-eight Bathrooms 
in The Bellevue Hotel at Fifteenth and I streets, n. w. for the sum 
of Two Hundred seventy dollars ($270.00). 

Thirty-five dollars ($35.00) of this amount is for the cleaning 
off of the old bathrooms. 

Trusting to be favored with your esteemed order, I am, 

Most respectfully,” 


Extra work besides that included in this estimate and contem¬ 
plated in the original estimate was also done in the painting of the 
walls and woodwork in the kitchen after its completion; also paint¬ 
ing of large flue; while he was doing this work he was at Mr. Leetch’s 
office several times and met in the building several times; while he 
was doing this extra work he had not been paid in full for his orig¬ 
inal contract. 

“Q. Do you know whether or not Mr. Leetch had any knowledge 
of your doing this extra work? A. Well, I would say no. 

Q. Did you have any conversation with him? A. Not in regard 
to the extra work.” 

Thereupon counsel for the defendants made a motion to strike 
out all the conversation with Mr. Henderson about the extra work, 
and all the testimony in reference thereto, which motion was granted 
by the court and said testimony stricken out. 

96 W. P. Culloch, was thereupon called as a witness, repre¬ 

senting the defendant, George M. Barker, and was asked in 
reference to dealings with Mr. Henderson, which testimony was 
permitted to go in subject to being connected with the case. That 
he received an order from Mr. Henderson for lumber, w T hich was 
fulfilled, the total value of the goods sent being $467.88; com¬ 
menced delivery July 20th, 1912, and the last delivery November 
8th, 1912; received credits on account of the bill; that all the pay¬ 
ments on account were made by Mr. Leetch and there is a balance 
of $117.88. 

Frank J. Nagel, a member of the company of the Columbian 
Iron Works, Inc., testified that Henderson requested them to pre¬ 
pare a sketch for the marquise on the front of the hotel building 
which was done and submitted to him with prices on September 7, 
1912, and accepted by him; witness carried the sketch to Hender¬ 
son at the hotel building and when they were ready to accept it, 
Mr. Leetch was there on the floor, and Henderson took him in con¬ 
ference and said, “Wait a minute. I will find out if the sketch 
is all right and the price,” and then he came out and gave him the 
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order* Leeteh was there and saw the sketch; he erected the marquise 
and the price was $535.00; after that received another request from 
Henderson to have additional work done, and made a proposal to 
furnish and erect two iron marquises for $280; there were also some 
other small items of work; received $200 on account October 12th, 

from Mr. I eetch. „ _ T , , ■, 

On cross-examination, witness testified that Henderson ordered 

him to prepare sketch, which was taken to Henderson; only knew 
Mr I eetch later on; not at the time; when he took the sketch there, 
he handed it to Mr. Leeteh, and the latter handed it to Mr. Hen¬ 
derson- that was on the south side of the building; there was a little 
desk there and Mr. Henderson used that for a little office; that was 
previous to the date of their estimate in October; that was the first 
estimate he speaks of that was accepted; when Mr. Henderson 
said he would have a conference with the owners and then gwe an 
acceptance, Mr. Leeteh could not hear what he said; he saw Hen¬ 
derson and Leeteh talking together, when Henderson came 
97 back he told him to go ahead, and he went ahead on the order 

of Henderson. , ... 

“Q. Henderson was the man you were looking to to pay the bill, 

was he? A. Yes, indeed. A „ , 9 

Q. And when you wanted payment, you went to Henderson. 

A Yes, sir.” 

Henderson gave him order of Oct. 11, 1912 on Leeteh which he 
took to I eetch and received his check. He never had anything to 
do with Mr leeteh except to collect the money on an order dated 
October 11th, 1912, directed to Leeteh by Henderson, certifying 
that the Columbian Iron Works was entitled to a payment of that 

amount. 

Frank P. Leetch w r as thereupon called as a witness on behalf 
of the defendants, and testified in answer to questions as to the 
details in reference to the arrangement he had for the improve¬ 
ments made in the hotel when Mr. Taylor took charge, as follows: 

“A. During the early part of the spring of 1912, when the Ar¬ 
lington Hotel was then being operated by Mr. Peter Taylor, he came 
to mv office one dav and asked if the Hotel Bellevue, or the Hotel 
Normandie, as it then was, was for lease. The hotel was then occupied 
by Horace S. Cake, as proprietor, and we were just about closing 
up his affairs in connection with the tenancy of the hotel. I told 
Mr. Taylor at that time that I did not know whether the owners 
of the property would consider a lease, or whether they preferred to 
sell the property, but I would make inquiry as to that fact. Mr. 
Tavlor again approached me on the subject—I had spoken to one 
of the owners of the hotel, Mr. John R. McLean -and I told him 
if he had any proposition to make that was definite, that I could 
take to the owners, 1 would be very glad to submit any 
98 proposition he m-ght make as to the leasing of the property. 

He further testified that a definite agreement was entered 
into, and a lease drawn. Thereupon, the lease was offered in evi¬ 
dence, which is marked “Exhibit Leeteh #1, and reads as fol¬ 
lows: 
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99 This indenture of lease made and executed in duplicate 
this 26th day of April, in the year one thousand nine hun¬ 
dred and twelve, by and between John R. McLean, Mary McLean 
Ludlow, and Mildred Dewey, successors in title under the last will 
and testament of Washington McLean, deceased, late of the City 
of Washington, District of Columbia, hereinafter called the lessors, 
parties of the first part and Peter Taylor, Jr., hereinafter called the 
lessee, party of the second part. 

Witnesseth, that for and in consideration of the rents, covenants, 
and stipulations hereinafter mentioned, made and contained, and 
hereby agreed to be paid, kept and performed by said lessee, his 
heirs, executors or administrators, the said lessors have leased and 
demised, and by these presents do lease and demise unto the said 
lessee, his executors or administrators, that certain piece or parcel 
of land and building erected thereon for the purpose of a hotel, 
known and designated at present as La Normandie, situate on the 
Northeast corner of I and Fifteenth Streets, Northwest, in the City 
of Washington, District of Columbia, and more particularly described 
as follows, to wit: 

All those certain pieces or parcels of land and premises, situate 
and being in the City of Washington, District of Columbia, and 
known and distinguished as and being, on the ground plan of said 
city, all of original lots numbered Seven (7) and Eight (8) in 
Square numbered Two Hundred and Eighteen (218), together 
with the rights, easements, privileges and appurtenances to the same 
belonging or in any wise thereto appertaining. 

100 To have and to hold the said above mentioned and de¬ 
scribed premises and property, with the appurtenances 

thereto belonging unto the said lessee, his heirs, executors or ad¬ 
ministrators for and during and unto the full end and term of five 
(5) years, beginning on thr first day of October, 1912, yielding and 
paying to the said lessors or to their successors in title to the said 
demised premises, yearly and each and every year during said term, 
as rent for the said premises, the sum of Fifteen Thousand Dollars 
($15,000.00), for each and every year of said term, to be paid 
in each and every case and in each and every year during said 
demised term, in lawful money of the United States, without any 
demand whatsoever, in equal monthly payments of Twelve Hundred 
Fifty Dollars ($1,250.00) in advance on the first day of each and 
every month during said term, beginning for the first of said pay¬ 
ments on the first day of October, 1912; the receipt of One Dollar 
($1.00) of said rent paid by said lessee is hereby acknowledged by 

said lessors. 

And the said lessee covenants and agrees to pay the said lessors 
the said rent as aforesaid for the full term hereof; that he will not 
assign this lease or any portion of the term, or sublet the premises 
or any part thereof without the written consent of the lessors; that 
said lessee will not use or suffer to be used the said premises for 
any disorderly or unlawful purposes, or for any other purpose than 
that of hotel; that he will not suffer or commit any waste to, in, 
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or upon said building, fixtures, and premises; that he will, 

101 at his own expense, during said term, keep said leased prem¬ 
ises, including the building and fixtures,plumbing, and appur¬ 
tenances thereof in substantial condition and in good repair, clean, 
and in good working order and proper sanitary condition, remove 
snow and ice from the sidewalks thereof, and the lessors shall not be 
liable therefor, or for any work or materials furnished said prem¬ 
ises except as hereinafter set forth, and the said lessee has no 
authority to incur any debts or make any charge against the lessors 
or create any lien upon said leased property for any work or ma¬ 
terials furnished the same, and the said lessee agrees that he will, 
at the end of his tenancy, surrender the said leased premises in 
such substantial condition and repair, good working order, etc., 
and clean, ordinary wear and tear and loss by fire and storm ex¬ 
cepted; that lie will pay all charges for gas, electricity, and water 
used on said premises when the bills become due and payable; 
that he will not make any alterations or changes in said premises, 
without written consent, or increase the rate of fire insurance upon 
the building and improvements on said premises beyond ordinary 
risk. 

It is further agreed that payment of rent shall cease if the said 
premises be destroved by fire, or be so damaged by fire or anv un- 
avoidable casualty as to make the same uninhabitable, it being 
agreed, however, that in the event of any such fire, the lessors shall 
forthwith proceed to put the premises in as good repair as before 
said fire, and that the rent pending such rebuilding shall cease 
wholly, or in proportion to the amount of the premises de¬ 
stroved. 

V 

102 Provided, always, that if the rent aforesaid, or any instal¬ 
ment thereof shall not be paid within 10 days after the same 

becomes due and payable as aforesaid, although no demand shall 
have been made for the same; or id the lesseei shall fail or neg¬ 
lect to keep and perform each and every of the covenants, condi¬ 
tions, and agreements, herein contained and on the part of the 
said lessee to be kept and performed, or if the same, or if any of 
them shall be broken, then and in each and every such case from 
thenceforth and at all rimes thereafter, at the option of the lessors, 
the lessee’s right of possession shall thereupon end and determine 
and the lessors shall be entitled to the possession of said leased 
premises, and to re-enter the same without demand of possession of 
the said premises, and may forthwith proceed to recover possession of 
the leased premises by due process of law, any notice to quit or inten¬ 
tion to re-enter the same being hereby expressly waived by the 
lessee. 

And in the event of such re-entering by process of law, the lessee, 
nevertheless agrees to remain answerable for any and all dam¬ 
ages, deficiency or loss of rent which the lessors may sustain by such 
re-entrance; and the lessors reserve full power, which is hereby 
acceded to by the lessee, to re-let the said premises for the benefit 
of the lessee. 

And the lessee expressly covenants and agrees to pay said rent as 
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aforesaid, and also to keep and perform each and every of the 
covenants, conditions and agreements herein contained. 

It is further agreed between the parties hereto that the lessors 
shall expend or cause to be exoended a sum not to exceed Twenty- 
five Thousand Dollars ($25,000.00) on improvements and repairs 
to the herein demised premises, the said expenditure to be 

103 made under the direction and supervision ol the lessee, pro¬ 
vided, however, that all contracts for such improvements 

and repairs must be first submitted to and approved by the lessors 
or their agent before being carried into effect; 

It is further provided that such improvements and repairs shall 
be begun on or before the 1st day of July, 1912, and that for the 
purpose of carrying into etfect said improvements and repairs, pos¬ 
session of the said demised premises shall be given to the lessee on 
the 1st day of June, 1912. 

And it is further agreed that the lessors shall secure a transfer 
of the bar-room license now existing upon the premises to the lessee, 
the lessee paying all tax or excise charge in connection with same. 

It is further agreed that the lessee shall have the right at his 
discretion to change the name of said hotel at any time he may 
desire. 

And it is further agreed between the parties hereto that the lessee 
shall have the right at the expiration of the term herein and hereby 
created to an extension of this lease, upon the same terms and con¬ 
ditions as set forth herein, excepting as to the re-newal clause for a 
period of five years from and after expiration of said term, provided 
the lessee shall, at least ninety days before the expiration of the 
said term, give notice to the said lessors of his intention to renew, 
provided, however, that in the event of sale of the herein demised 
premises during the first or original term hereof, there shall be no 
obligation on the part of the grantors to grant said re-newal. In 
the event of such sale being, made, however, the purchasers or pur¬ 
chaser, of said premises, if said renewal or extension is asked 

104 by the lessee according to the time limit aforesaid, shall 
be required either to grant said renewal or said purchaser 

or purchasers shall pay to the lessee herein the sum of Twenty-five 
Thousand Dollars ($25,000.00) in lieu of said extension. 

And it is further agreed between the parties hereto that if the 
said lessee shall be adjudged a bankrupt or shall allow process or exe¬ 
cution to issue against him in any suit at law or in equity, then 
and from henceforth, and in any or either or all of the said cases this 
lease shall, at the option of the said lessors, wholly cease and deter¬ 
mine, and be held for naught in all courts of law and equity and 
elsewhere, and thereupon it shall and may be lawful for the said 
lessors into and upon said demised premises or any part thereof, 
wholly to re-enter and remove all persons therefrom with their 
goods and effects, and the same to have again, repossess, and en¬ 
joy. 

"And it is further agreed that in the event the authorities of the 
District of Columbia shall require any alteration, extension or im¬ 
provement in the said premises, or any connections thereto for the 
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purpose of complying with any law, statute or regulation existing 
or hereafter enacted during the term of this lease, or any extension 
thereof, and such alteration, extension, or improvement shall be 
made at the expense of the lessors. 

And it is further agreed that the lessee shall have the right to 
retain in said premises as many as he may desire of the large ward¬ 
robes with mirror fronts in the rooms therein. 

It is mutually agreed that this lease shall bind the executors, ad¬ 
ministrators, and assigns of the respective parties hereto. 

105 And it is further agreed, that no waiver of any breach of 
any covenants, conditions, or agreement herein shall operate 

as a waiver of the covenant, condition or agreement itself or any 
subsequent breach thereof. 

In testimony whereof the said parties have hereunto signed their 
names and affixed their seals the day and year first hereinabove 
written. 

.JOHN R. McLEAN. [seal.] 

MARY McLEAN LUDLOW, [seal. 
MILDRED DEWEY, [seal/ 

PETER TAYLOR, Jr. [seal/ 

Witness: 

Cl IAS. B. HOWE, 

HENRY M. ATKINS, 

H. D. TIIISSELL, 

FRANK P. LEETCH. 

District of Columbia, ss : 

I, Hattie Downs Thissell, a notary public in and for the District 
aforesaid do hereby certify that John R. McLean, Mary McLean Lud¬ 
low, Mildred Dewey, and Peter Taylor, Jr., parties to a certain lease 
bearing date on the twenty-sixth day of April, 1912, and hereto 
annexed, personally appeared before me the said John R. McLean, 
Mildred Dewey, and Peter Taylor, Jr., being personally well known 
to me to be tbe parties who execute- the said lease and acknowledged 
the same to be their acts and deeds. 

Given under my hand and seal this 26th day of April, 1912. 

HATTIE DOWNS THISSELL, 

Notary Public, D. C. 

My commission expires March 18th, 1917. 

106 State of New York, 

County of New York , ss: 

I Henry M. Atkins, a Notary Public in and for the State of New 
York, do hereby certify that Maty McLean Ludlow r party to a certain 
lease, bearing date on the 26" day of April, A. D., 1912, and hereto 
annexed, personally appeared before me in said State and County, 
the said Mary McLean Ludlow, being personally well known to me 
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to be the person who executed the said lease, and acknowledged the 
same to be her act and deed. 

Given under my hand and seal this 29 day of April, 1912. 

HENRY M. ATKINS, 

Notary Public in and for the 

County of New York. 

[Stamp: Notary Public Kings County, Certificate filed in New 

York County. #4081. 

[Seal Henry M. Atkins, Notary Public, New York.] 

107 This lease w T as recorded on May 3rd, 1912, in Liber 3522, 
at folio 248 of the Land Records of the District of Columbia. 

Witness further testified: 

“After this lease had been executed and the terms of it specifically 
provided that the owners of the property would advance a sum 
equivalent to $25,000 for the improvement of the hotel, and during 
the time of these conversations relating to this Mr. Taylor came to 
my office and was discussing just the character of improvements that 
he wanted to put there. He said “Mr. Leetch”-*- 

Mr. Easby-Smith : I arrain object to this conversation between 
Mr. Leetch and Mr. Peter Taylor. 

108 “A. I hardly know how to tell you just what was done 
without putting some of the conversation in. What was 

done was that Mr. Taylor brought in a man by the name of Thomas 
C. Henderson, who he introduced to me as the man who would take 
charge of the work. He said he was a competent builder, had done 
a great deal of work for him at the Arlington, and other places, 
and had great confidence in his ability as a mechanic and a man 
equipped in every way to make repairs in a workmanlike manner, 
and asked if he would be acceptable to me as an overseer for him 
in prosecuting the repairs of the building. There had been no 
definite plan drawn as to just what was to be done to the building, 
the re-arrangement of things being left to Mr. Taylor to suit the 
needs of his business. I told Mr. Taylor that I did not know Mr. 
Henderson but as he was acting in his behalf in carrying out these 
improvements, that I raised no objection to Mr. Henderson acting 
for him, and I did make inquiry and found out that Mr. Henderson 
was considered a good and competent builder. It was at this time 
that Mr. Taylor appeared in my office with some small blue prints, 
outlining what he proposed to have done, and they seemed to be all 
in line with refurnishing and the betterment of the building for 
carrying on a hotel of the type which it was desired to conduct, 
and I saw nothing in those tentative plans to raise any objection to. 
He then said to me, ‘Mr. Leetch, how shall you advance this money 
to me?’ I told him the money would be placed in my hands prob¬ 
ably as needed, by the owners who had agreed to advance a sum — 
$25,000, and the matter of how it should be disbursed could be ar¬ 
ranged. He said, ‘I am going to take charge of the work, and I 

9—2779a 
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am going to stay here all summer and attend to it myself. I do 
not need any architects because 1 know just what ought to be done, 
and with my firm and Mr. Henderson I think we can get along 
all right, and to avoid any necessity of appealing to me every time 
there is any money needed for carrying on the,work, I will, if 

109 it is satisfactory to you, authorize Mr. Henderson to draw 
on you for the sum for the specific work done, presenting 

proper vouchers, et cetera, therefor. I told him that seemed to 
be satisfactory. My soie duty in the case, as it lay between me and 
the owners, was that 1 should see that this money that was to be ad¬ 
vanced by them was actually expended upon the building and not 
dissipated and used for some other purpose, and believing Mr. 
Taylor to be entirely honest in his endeavor to work out the plans 
as he proposed, 1 told him 1 would accept either his or his fore¬ 
man’s vouchers for sums for labor, et cetera. 

“They then went to work and got their various builders and con¬ 
tractors—contractors of various kinds, and a number of estimates 
for work. Those estimates were brought to me for my approval. 
I told them I would be very glad to approve any plan or estimate 
that seemed within the limitation of the amount of money that I 
was authorized to advance to them. Those original estimates 
brought to me amounted to—these figures may not be exactly cop 
rect—somewhere just under $16,000. All of those contracts, I 
believe, have been mentioned before—or most of them any¬ 
how.” 

110 Witness further testified that all the papers were brought 
to him either by Mr. Taylor or Mr. Henderson, and he simply 

endorsed them as approved by him and paid them; he produces a 
slip and testified that the entries on the slip are made from an 
original memorandum that he kept attached to all the bills, making 
the memorandum as the negotiations progressed, and the list com¬ 
prises all that he had in the original contract, to the best of his 
knowledge and belief; the original estimates were about $16,000; 
the entries on the list aggregating $15,913. were made from the 
agreement brought to him by Mr. Henderson, either in the form 
of contracts or ordinary proposals, as the merchants or mechanics 
would make from time to time, which witness approved at the be¬ 
ginning, during the early procedure of the work; Mr. Henderson 
on behalf of Mr. Taylor kept all those papers except such copies 
from time to time as he might give witness. 

“I recognized Mr. Henderson as acting in behalf of Mr. Taylor 
to expend that money as he pleased on the hotel, so long as the 
money went on the hotel property to be used to the best advantage 
for the prosecution of his business, and as Mr. Henderson brought 
these various contracts in to me, as long as they were within the 
amount which I was responsible for the disbursement of, I was 
perfectly agreeable to any plans, or any form of use of the money 
that Mr. Taylor might make, as long as it came within the amount.” 

All the data in the left hand first column is based upon estimates 
received by Mr. Henderson, submitted to witness and approved, and 
all of which estimates went back to Henderson; when Mr. Hend- 
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erson brought the original contracts to him he said in this way, 
“Mr. Leetc y, I have these contracts with so and so and it looks to 
me to be the best thing we can do. Mr. Taylor is agreeable to 
it, and I just want you to approve it so these parties will know they 
will get the money for this,” and he approved it and made a memo¬ 
randa of that particular contract that he had approved; does 

111 not know what became of the memorandum; the list that 
he produces was made up from the memorandum of accounts 

that Mr. Henderson had for Taylor; he kept the list from the very 
start and stopped when the original contracts were brought in; the 
right hand column of the paper is a copy of memorandum kept in 
some way of bills from time to time as lie paid them, that were not 
subject to contract. Thereupon, the paper refer-ed to is received 
in evidence, marked “Exhibit Leetch No. 2.” The items of the 
parties who composed the original contracts, are as follows: 

“A. There was the Union Tron Company. $1055.00; Chamber¬ 
lin Weather Strip Co., $370.00: James J. Nolan & Sons, $2674.00; 
L. L. Derrick, painting. $3316.00: Otis Elevator Co., $2400.00: C. 
H. Douglas Co., $1500.00; The W. E. Thompson Co., $1161.00; 
John R. Gallowav, $1326.44; Dyer Bros., $234.00; J. H. Corning, 
$687.00, and L. L. Derrick, painting, $1190.00. Those two amounts 
of Derrick’s should be papering and painting.” 

Witness further testified these comprised all the contracts he ap¬ 
proved; he could not give a list of those items which he paid for 
for which he had no contracts without reference to his books. Wit¬ 
ness further testified: 

“A. Having naturally an interest in seeing the property improved 
under the lease of Mr. Taylor, and feeling it my duty to see that the 
money that had been set aside to be expended for improvements and 
repairs was properly expended, from time to time I went in the 
building and had conferences with Mr. Taylor and Mr. Hender¬ 
son,— m0 st of the time in a casual manner to see what was being 
done, and that I might feel myself that I had done my duty in 
seeing that the money had been put on the hotel. During the 
progress of this work I was never consulted as to any specific char¬ 
acter of work. Mr. Taylor would tell me, “I am going to do so 
and so”, and “Don’t you think this would be nice”, and “How 
would that look to your mind”—just an ordinary conversational 
approval, or asking for approval in a conversational manner. Mr. 
Taylor had absolute charge and delegated his agent, Mr. 

112 Henderson, to do the work, and I deemed it my sole duty 
to my clients to see that this money was not being wa-ted, 

and using my judgment as to whether it was wasted or not. 

After the work had progressed and seemed to be getting along in 
very nice shape, Mr. Taylor approached me one day and said, “Mr. 
Leetch I find there are a lot of things that I would like to do here 
that I had not really thought about at first, and I think it would 
be advantageous,” and finally he wanted a little more money. He 
said, “I do not want to curtail my working capital too much”; and he 
said, “I have a lot of furniture — buy and a lot of other equipment 
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that is going to be very expensive, and I have been compelled to 

take in a partner with me, Mr. Portner-” 

‘Leading up to this point, Mr. Taylor said, “I think I will need 
about $8,000 to see me clear so I will not be too much curtailed in 
my working capital”. He said, “Do you think the owners would 
agree to advance a- additional sum?” I said, “Mr. Taylor, I do 
not know. I can only take it up with them”, which I proceeded 
to do, and as a basis for his calculation, I samd, “Mr. Taylor, what 
are you going to use this money for?” He said, “There is going 
to 1 e more extra plumbing and various little work in the grill room, 
and other things that I had not expected”, and he pre-ented to me 
just an off-hand memorandum thal he had made of what he thought 
he would need to complete the work on the hotel, and I took the 
matter up and finally an agreement was reached whereby the owners 
of the property in consideration of an increased rental, agreed to 
advance the further sum of $8,000. This was finally drawn up 
in an agreement that was made supplementary to the lease, and I 
have that agreement in which h^ agreed to pay-” 

113 Thereupon, the par>cr referred to by witness is received in 
evidence marked. “Exhibit Leetch #3”, and witness testi¬ 
fied that to the best of his knowledge and belief, it is in Mr. Tay¬ 
lor’s handwriting, and fixes the date of it as approximately within a 
week or month prior to the supplementary agreement; said exhibit 
reads as follows: 

114 “European Plan. 

Hotel Bellevue. 

McPherson Square. 

Peter Taylor, Jr., Private Office. 

Washington, D. C.,-, 19—. 


Decorating first floor complete.1818 

Extra Plumbing.1500 

Grill Room flooring, etc.2000 

Basement Hall . 500 

General repairs Basement, etc. 700 

Chandeliers . 750 

Extra tiling repair upstairs. 150 

Office fixture-. 500 


8000” 

The supplementary agreement which was not recorded, was there¬ 
upon offered in evidence, marked “Exhibit Leetch #4” and reads 
as follows: 

115 Whereas, by an indenture of lease, made on the 26th day 
of April. 1912. bv and between John R. McLean, Mary Mo 
Lean Ludlow, and Mildred Dewey, parties of the first part, and 













JOHN R. MC LEAN ET-AL. VS. JOHN J. NOLAN ET AL. 69 

Peter Taylor, Jr., party of the second part a certain property, 
known as the La Normandie Hotel in the city of Washington, Dis¬ 
trict of Columbia, was leased for a term of years, and with such 
privileges of renewal as set forth in sais lease, the same being re¬ 
corded in Liber 3522, at Folio 248 of the Land Records of the Dis¬ 
trict of Columbia, a copy of which is hereto attached and marked 
“Exhibit A”. 

And whereas, in addition to the sums agreed to be spent by the 
parties of the first part in the improvement of the property referred 
to in said lease, it has been agreed that the said parties of the first 
part shall add a further sum of Eight Thousand Dollars ($8,000.), 
to be expended in improving said property and in consideration for 
which the said party of the second part, Peter Taylor, Jr., has agreed 
to pay an additional sum of rent, amounting to One Thousand Dol¬ 
lars, ($1000.) per year, throughout the term of the said lease, be¬ 
ginning on the first day of October, 1912, in monthly instalments, 

And whereas, instead of making a new lease, it has been deemed ex¬ 
pedient to embody the terms hereinbefore referred to in an addi¬ 
tional supplementary agreement. 

Now, therefore, this agreement witnesseth; That the said John 
R. McLean, Mary McLean Ludlow and Mildred Dewey, agree to 
expend in addition to the amount required to be spent by 
116 them by the terms of said lease, the sum of Eight Thousand 
Dollars, ($8000), to be used in improving the hotel prop¬ 
erty referred to, and in consideration for which the said Peter Tay¬ 
lor, Jr., hereby agrees to pay an additional sum of rent over and 
above that provided to be paid in and by said lease, amounting to 
One Thousand Dollars, ($1000.) per year, throughout the entire 
term of said lease or any renewal thereof, said additional rent to 
begin on the first day of October, 1912, and to be paid in monthly 
instalments thereafter. 

And it is further agreed that in consideration of the original lease, 
and also in consideration of the agreement to expend the additional 
sum of money referred to herein, that all fixtures of every kind, at¬ 
tached in any way to the said hotel property, shall, at the termina¬ 
tion of said lease, or upon its cancellation, become, belong to, and 
be the absolute property of the lessors, the term “fixtures” herein 
being understood and agreed to apply to everything of character, 
which is attached in any way to the walls, or other parts of the 
structure of said hotel property. 

In witness whereof the parties have hereunto set their hands and 
seals this 30th day of September, A. D., 1912. 

J. R. McLEAN. 

MARY McLEAN LUDLOW. 

MILDRED DEWEY. 

. PETER TAYLOR, Jr. 

Witness-: 

FRANK P. LEETCH. 

POSE DONOGHUE. 

FRANK P. LEETCH. 

FRANK P. LEETCH. 


/ 
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117 Witness thereupon further testified that subsequent to en¬ 
tering into the supplemental agreement, 

“The same general method of procedure was conducted from that 
time on after the agreement for the money had been made. There 
was no change made in the manner or mode of disbursing this fund. 
Mr. Henderson would present his weekly voucher for labor and oc¬ 
casional bills as they brought them to me and I would pay them. 
This went on until I spoke to Mr. Henderson on one or two occa¬ 
sions, and also to Mr. Taylor, calling their attention to the fact 
that my books showed that we were getting very near to the ex¬ 
haustion of the amount of money that had been provided, and at 
the time when we had exhausted practically all the money Mr. 
Henderson came on one or two occasions with small bills and asked 
if I had still enough money on hand to meet those bills, and there 
were one or two occasions when I did have enough and I paid them. 
The amount of money disbursed by me was slightly in excess of 
the $33,000 provided because of a little amount that had been 
realized, and which I had agreed to allow them as an offset from the 
sale of old material, etc., around the building which had come into 
my hands, and I told Mr. Taylor he would have that as a credit, 
and it came into my hands and was disbursed in that way. I had 
no intimation from Mr. Taylor or Mr. Henderson at any time in 
the progress of the work, but what they were fully intended and 
expected to meet every indebtedness that they incurred outside of 
the specific sum that was placed in my hands until after the work 
had been completed or praeticaly so. On one or two occasions 
the contractors came in my office and presented vouchers, or asked 
me how about their money, and I informed them-” 

Thereupon witness was asked the following question: 

By the Auditor: 

“Q. You mean to say that Taylor himself, the lessee, gave you 
to understand by that statement that all indebtedness incurred upon 
the building, over, and above the $33,000, would be paid by 
him? 

118 “A. At the time that was the agreement and understand¬ 
ing without any question.” 

Thereupon counsel for the plaintiff moved that the latter answer 
be stricken out unless brought home to the knowledge of these 
lienors, which motion was granted, to which action of the court in 
granting said motion defendants then and there excepted, which 
exception was duly noted on the minutes of the court. 

Witness further testified that the time of writing that letter, his 
recollection is that practically all the work had been completed; 
to the best of his knowledge and belief, all the work under the 
original contracts had been completed and paid for in full on 
vouchers presented to him; in response to a question, calling his 
attention to the fact that the witness Nolan testified, “My recollec¬ 
tion is I submitted it (this estimate) and Mr. Leetch stated that 
the work had to be done in order that the hotel should be in con- 
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dition to open” (referring to the plumbing), witness testified as 
follows: 

“I deny having made any statement as to any work having to be 
done in order that the hotel might be opened. I had no particular in¬ 
terest in the date of the opening of the hotel. The work was in the 
hands of Mr. Taylor, and I had no special interest in indicating 
any time at which the hotel should be opened, nor did I give any 
order in reference to the plumbing w T ork.” 

Witness further testified that he did not give any authority to 
Mr. Nolan at all in reference to that extra work. Q. Did you know 
anything about this extra work? A. Only that there was extra 
work being done and vouchers presented as it progressed. 

Witness further testified: 

“In regard to the question of high pressure, Mr. Taylor spoke to 
me on several occasions, and Mr. Henderson spoke of this question 
of high pressure, how much better it would be. I was not a tech¬ 
nical man, and knew nothing about the details of what would be 
necessary under a high pressure or a low pressure system in 
119 regard to the plumbing or steam fitting in the hotel. I have 
no special recollection of any particular conversation on the 
subject, other than hearing the general talk in regard to the benefits 
or otherwise of a high pressumre system if it could be obtained from 
the District Government. 

Q. Was it agreed between you and him that he should go to New 
York and get a pump? 

A. I never had any conversation to my knowledge with Mr. 
Douglass in regard to going anywhere. 

Q. Again the same witness says, page 58: ‘Do you recollect hav¬ 
ing any conversation with him (Mr. Leetch) concerning any of the 
extra work you did over and above the $1,500 contract ?’ ‘A. A es, 

sir, in his office.’ ‘Q. State, if you remember, what conversation 
you did have?’ ‘A. I told Mr. Leetch at the time I was doing some 
extra work over there, and Mr. Leetch said, ‘Mr. Douglass, what¬ 
ever Mr. Henderson tells you to do you go ahead and do it, and 
don’t be afraid you won’t get your money.’ I said, ‘All right, Mr. 
Leetch, I will do" it, but I do not want any dispute about my account 
when it comes in.’ 1 made that remark to him on two different 
occasions when I went up there to get some money from him on 
vouchers from Mr. Henderson.” ’ 

A. I deny ever having given Mr. Douglass any orders to do any 
work.” 

Witness further testified that he did not have many conversations 
of that kind or of that kind or substance nor did lie authorize the 
Douglas to go ahead and do any work, excepting what was included 
in the $1,500 contract. He further denies ever having told Doug¬ 
las to go ahead with any work or that it was all right for him to 
go ahead with any extra work; believes Douglas spoke of doing ex¬ 
tra work when he walked into the building but had no knowledge 
of the details of it at all; made no remarks to Douglass whatever 
about the extra work that he suggested he might have said he was 
doing, nor did he authorize him to do any; nor did he ratify any 
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that had been done except by payment of vouchers from Mr. 

120 Henderson for such amounts as had been sent to him as 
vouched for by Henderson; thereupon, the witness further 

testified: 

“Q. Coming to Mr. Galloway’s testimony, on page 66, Mr. Gal¬ 
loway was asked this question: ‘How did you first come in touch with 
that work?’ ‘A. I was requested by Mr. Leetch to see Mr. Hender¬ 
son with reference to the electrical work.’ 

“A. My recollection of Mr. Galloway’s first call at my office was 
that he came there and asked,—or stated that he understood certain 
work was to be done at the hotel. I simply told him that Mr. Tay¬ 
lor and his agent, Mr. Henderson, had charge of the work, and he 
would have to go to them, and that I knew nothing about the de¬ 
tails of it whatever. But I did not solicit Mr. Galloway to go and 
bid on the work.” 

Witness further testified that he did not request Galloway to see 
Henderson in reference to the electrical work; simply suggested that 
he might see Henderson. 

Witness further testified: 

121 “Q. Mr. Galloway is asked the further question, page 74: 

‘Q. State, as fully as you recall it, the various conversa¬ 
tions you had with Mr. Leetch concerning the work on this build¬ 
ing—the work which you were performing, the electric work.’ ‘A. 
At the time Mr. Leetch made the first payment, which I think was 
in August—August 2nd or 3rd—I called Mr. Leetch’s attention just 
in a geneTal conversation to the fact that there was a lot more work 
to be done over there.’ 

Did that occur? 

A. I believe it did. 

Q. ‘And that we were not half along with the amount of work 
that had to be done; that my estimate, my first estimate, only called 
for certain things to be done above the first floor.’ 

Did that occur? 

A. Not as to a special amount of work, simply that there was 
some extra work to be done. I know nothing of the details what¬ 
ever of it. I had no knowledge of the details of.the work. 

Q. Did he call your attention to the fact that his first estimate 
only called for certain things to be done above the first floor? 

A. I do not recall it. 

Q. ‘He said he understood that, that it was a hard matter to state 
just what was to be done in making a building of that kind, or in 
repairing a building of that kind, and upon the second payment, 
which was $800, that Mr. Leetch gave me, I told Mr. Leetch that 
there was a lot more extra work to do over there, and Mr. Henderson 
was asking me for an estimate on the work, and I asked him what 
position he should be given in the matter. Mr. Leetch told me to 
go ahead and do anything Mr. Henderson ordered to be done.’ 

Did that occur? 

122 A. T made no such sta f emcnt to Mr. Galloway. If you wish 
me to state as near as I can recall any conversation regarding 

that- 
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Q. What, in substance, took place between you relative to that 
point? 

A. Relative to that point—I do not know just when it occurred. 
Mr. Galloway did state before that there was some extra work to be 
done, but I told him I did not know the details, that the matter 
was entirely in the hands of Mr. Taylor and Mr. Henderson who 
would have to direct him as to what to do, that I knew nothing 
about it at all—a lot of extra electrical fixtures, I presume, pipe 
running around to suit Mr. Taylor’s convenience in the operation 
of the house.” 

123 Witness further testified that he did not ever tell Mr. Gal¬ 
loway to go ahead and do anything Mr. Henderson ordered 

to be done; has no recollection of stating to Galloway when the sec¬ 
ond payment was made to him that another appropriation would 
have to be made or that they would have to get some more money to 
complete the building; it was going to cost somewhere about $35,000.; 
to the best of his knowledge and belief, it did not occur; denies 
testimony of Henderson that “Mr. Leetch instructed me at different 
times to go ahead with the work, that the house must be completed.” 

“I gave Mr. Henderson no instructions whatever. The instruc¬ 
tions were issued that Mr. Taylor would confer with me about vari¬ 
ous things, and orders to Mr. Henderson must have emanated from 
Mr. Taylor, as I did not give them. I had various conversations as 
we passed through the building, but none of them affecting any 
specific work that he asked me to give him an order for on the origi¬ 
nal contracts that I had approved.” 

Did not tel- Henderson to go ahead and do the work, and the 
money would be arranged for; told him frequently when the ques¬ 
tion of vouchers arose, the amount of money he had on hand to 
disburse, and any arrangements as to excesses, etc., was entirely in 
the hands of Mr. Taylor, and that he had nothing to do with any 
thing more than the amount of work that was in the appropriation 
left in his hands for disbursement. Witness thereupon testified 
as follows: 

124 “Q. On page 85 the question was asked Mr. Henderson: 
‘Q. Do you remember any conversation with Mr. Leetch con¬ 
cerning the bid of the Lansburg- people for that decorating?’ 
‘A. Mr. Leetch met me in the hotel and asked me in reference to 
the estimates—he says to me, ‘Do you not think you had better 
place the orders—to be seeing about the decoration in this house 
so that the house can be opened? Have you received any estimates?’ 
I said, ‘Yes, sir, I have received the estimates from Mr. Vollmer of 
New York, and an estimate from Mr. Lansburgh—no, ‘an estimate 
from another party.’ He said, ‘What were the estimates?’ I said, 
‘The Vollmer was somewhere in the neighborhood of $3,000— 
$2,800 or $3,000 as near as I can recall.’ The Lansburgh estimate, 
I think, was $1,575. He said, ‘You had better place the order at 
once for tho e things so that this house can be completed.’ I imme¬ 
diately placed the order.’ 

Did that conversation take place? 


10—2779a 




74 JOHN R. MC LEAN ET AL. VS. JOHN J. NOLAN ET AL. 

A. I do not recall that specific conversation, Mr. Henderson on 
one or two occasions told me that Mr. Taylor was outlining to him 
some scheme of decoration of the main floor of the building, and I 
told Mr. Henderson that was entirely Mr. Taylor’s matter, that what 
his scheme might be was not of interest to me. I know nothing 
about any definite sums for the work at all, and if Mr. Henderson 
mentioned that I recall no such specific sums being mentioned as to 
Mr. Lansburgh, because I had never seen Mr. Lansburgh, had any 
estimate from him, or in any way came in contact with Mr. Lans¬ 
burgh’s firm in regard to the work. 

Q. Did Mr. Henderson come to you and tell you that the ex¬ 
penditures had exceeded $33,000, and that they would have to have 
some more money by several thousand dollars, and you replied, 
‘Arrangements would be made for the other amount?’ 

A. Was there any specific date or time mentioned of that conver¬ 
sation, because I want to be sure about it? 

125 Q. No, I cannot fix the date. The witness says he cannot 
fix the date. 

A. I remember having met Mr. Henderson, I think, as T was 
going up Fifteenth Street, near the corner of Fifteenth and LI 
Streets, by the Southern Building, and I stated to Mr. Henderson 
just in passing the time of day to him, I said, ‘How are you getting 
along with the work?’ I said Air. Henderson, we are pretty nearly 
up with the amount of money that is to be expended by my clients’, 
and I said, ‘How are you coming out?’ My recollection is he said, 
‘Well, Mr. Leetch, I cannot tell you where we are going to come out, 
there are so many little things that come up along with the progress 
of the work I do not know just how we are going to come out.’ I 
said, ‘You understand, Mr. Henderson, that I have nothing to do 
with any extra amounts that you have spent over and above the 
$33,000.’ That is it to the best of my knowledge.” 

126 Witness further testified that he did not tell him that ar¬ 
rangements would be made for any additional amounts; that 

was entirely with Mr. Taylor; he told him Mr. Taylor would have to 
make his arrangements for any amounts that we paid over and above 
that sum; remembers that the question of the work that was being 
done by Brunswick-Collender people was frequently mentioned. 

“After the work had been fully completed, that is, presumably so, 
unless there was some touching up around, Mr. Lansburgh came 
around to my office one day and asked me if he might have a con¬ 
versation with me. There was somebody sitting in my office. I 
opened the door to the adjoining office, which is jointly used at 
times. He said, Mr. Leetch, I have come to see you about the bal¬ 
ance of my account in regard to the work on the Bellevue.” I ex¬ 
plained fully to him the whole of my connection with the case, as to 
how much money should be spent, how much money I had to spend, 
and as to my having no knowledge of the amount of his work other 
than vouchers presented by Mr. Henderson, and after talking quite 
a while about it in a very off-hand and good natured way, Mr. Lans- 
burg said, “Well, I guess I have made a mistake in not having come 
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to you originally to make my agreement.” With that he left the 
office.” 

That was Julius Lanshurgh. Referring to the Brunswick-Collen- 
der account, witness testifies: 

“I had no knowledge whatever of any sums agreed upon by Mr. 
Taylor with the Brunswick company, other than I knew they were 
doing work there under Mr. Taylor’s instructions, which consisted 
largely, I think, if not entirely, of the equipment of the bar, the 
wainscoting, and also of the little grill room. On a number of oc¬ 
casions Mr. Taylor, when I would walk around the house, would 
take me around and show me the fittings and ask my opinion as 
to how I liked them, how beautiful they were, and so forth. 

127 That is the only knowledge I had as to the contract with the 
Brunswick, Balke, Collender Company.” 

Witness further testified: 

“Q. Mr. Henderson says in answer to this question: ‘Q. Who paid 
that $1500?’—that is, to the Brunswick Company, ‘A. Mr. Leetch 
did that after I had wrote him the letter to know if I should issue the 
certificate. I think the letter is on file.—after a conversation in the 
office with Mr. Leetch who asked me if that should not be a part of 
the property, as it could not be removed even if the possession of the 
building passed out of Mr. Taylor’s hands, it being fastened to the 
property.” 

“A. I do not recall a conversation of that work with Mr. Hender- 
.son in reference of it becoming a part of the property. I knew it 
would become part of the property, and I see no reason why I s-ould 
ask the question. The agreement we had called for all equipment 
and fixtures, and so forth.” 

“Q. Mr. Henderson brings it in here in response to Mr. Easby- 
Smith’s question: ‘Referring to this letter of October 8th, do you re¬ 
member whether or not you received any written reply from Mr. 
Leetch?’ ‘A. There was no written reply’. ‘Q. Was there a verbal 
reply?’ ‘A. Only what I stated to you in reference to him having 
a talk with me in his office, and in reference to the bar fixtures and 
the fittings of the cafe and barroom being parts of the property, and 
instructing me to issue a certificate which I issued.’ 

“A. I never at any time instructed Mr. Henderson to issue any 
certificate to myself for any work. The certificate was issued at the 
instance of Mr. Taylor, and when I had funds on hand I paid it. 
Mr. Henderson issued me a certificate.” 

128 Witness further testified that the Brunswick-Collander con¬ 
tract was afterwards added at Mr. Taylor’s own instigation, 

and was covered in the $8,000 presumably; he does not know; when 
asked by the Auditor to refer to the memorandum heretofore pro¬ 
duced by witness as being an estimate by Taylor of the amount 
needed for expenses, amounting to $8,000, in order to ascertain 
whether the Brunswick-Collander w 7 ork was included in same, wit¬ 
ness stated that it was not; when asked if it was not contemplated in 
the items making up the $25,000, and the $8,000, whether he thinks 
it should have been paid out of the $33,000, witness replied that any 
order Mr. Taylor desired to have done for the general transaction of 
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his business, he would soncider a legitimate expenditure upon the H 

buildin" for the purpose; had an understanding that he would spend j 

$25,000^first, and then $8,000. making $33,000 for such repairs, im- | 

provements or alterations as Mr. Taylor saw fit to put in there. He .■ 

never had anv estimates of the $33,000 on the paper of $8,000, he ; 

simply had a request for that amount of money to be set aside, pre- | 

sumably for certain things; he presumes the $33,000 was for certain f 

things; Mr. Taylor simply asked him to try to get an additional ■ 

$8,000 to carry out the work he wanted to equip his hotel; does not | 
know what the original $25,000 was needed for in detail. | 

129 Thereupon witness testified: | 

“Q. lie is asked, page 101: “Q. What, if anything, did | 

Mr. Leetch say to you about getting the house open at the time that , 
you told him the work there had run over the $33,000 by several ;• 

thousand dollars?’ b\. lie told me to go ahead and place the orders, ,■ 

the same as I stated in the Lansburgh case, that the hfruse must be : 

completed.” [ 

A. I deny ever having made any such statement to Mr. Iiender- 
son. The matter of the house being completed was a matter of no 
interest to me. Mr. Taylor was the man who was concerned in the , 
opening of the house, and I think he must have confused a conver¬ 
sation there with Mr. Taylor, because I had no interest in the date 
when the house was to be opened. 

Q. At the bottom of page 101 he is asked, “Q. Can you state 
whether or not Mr. Leetch either authorized the acceptance of the 
Lansburgh bid or O.K.’d it in any wav?’ ‘A. Only as far as instruct¬ 
ing me to place the order, and me showing a warrant or a couple of 
certificates on him to the Lansburgh Company.” 

A. I did not instruct Mr. Henderson to issue any order to Mr. 
Lansburgh’s firm.” 

Witness further testified on being questioned by the Auditor, that 
when this memorandum (Exhibit I^eetch No. 3) was submitted to 
him by Taylor, Taylor did not tell him. nor did he know from his 
visits to the building, and his conversations with various contractors 
who were to do the work as set out in these items; that was simply a 
memorandum that Taylor compiled, according to the understanding 
pf witness, to show how much money he would need to carry out 
such plans as he thought suitable for the completion of the work, and 
asked that he try to obtain that much money under an additional 
contract; paid out $8,000 complete; he did not take any steps to see 
in paying out the $8,000 that it was paid upon these items for which 
Mr. Taylor made the estimate, because that was simply as 

130 he understood a general estimate of what he considered he 
would need, with the understanding that any excess over that 

Taylor was to pay for; does not recall whether he paid the Brunswick- 
Coilender people anything out of the $8,000, or out of the original 
amount; the memorandum of Mr. Taylor was simply his memo¬ 
randum of how much money he would need for these things for car¬ 
rying out the work. 

H 
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“By the Auditor: 

Q. If there was nothing in here with respect to the finishing of the 
barroom, why did you pay for the barroom out of this $8,000? That 
is the point 1 want to get in your mind. A. I do not know*-” 

He had no specific knowledge and did not so understand that his 
province in the case required him to get specific details as to w r hat 
Mr. Taylor might utilize this money for, except in the general work¬ 
ing out of his scheme to make the house habitable and make it profit¬ 
able to himself; Mr. Taylor handed him that memorandum and 
asked him to get that money for those purposes; that w r as an estimate 
of what he would need, that is all; he did not consider it his duty to 
apply it to those purposes and not to pay it out on something else; he 
did not get the $8,000 for any particular purposes, other than to be 
applied generally to any additional work that he might need and see 
fit to carry out his plans, whatever they were. 

“By the Auditor: 

Q. Let me see if I can get this idea in your mind, Mr. Leetch. I 
do not recall the facts about the barroom work, but if you had spent 
$25,000 on that building, and Mr. Taylor asked you for $8,000 
more for certain work wdiieh he specified, and if that barroom was 
not in that $8,000, w ould it occur to you that the barroom should be 
extra over and above that $38,000, or that you should pay for the bar¬ 
room out of the $8,000, and if some other man who had done some 
of this work specified out of this $8,000 not get paid, which w r ould 
you think was correct? A. I would say that that memorandum w r as 
purely a personal memorandum of Mr. Taylor, as to how much 
money he would need, and asking for a sum in a general way. 

Q. That is the best answer you can make? A. That is the best 
answ r er I can make of it.” 

131 There was no understanding or arrangement that in ap¬ 
plying this $8,000 it was to be specifically applied to any 

particular item; witness further testified: 

“Q. On page 102 there is a question in reference to “Painting and 
decorating first floor of new hotel, 15th and I Streets, per estimate of 
August 8th, 1912, $1575.” Mr. Henderson w T as asked this question: 
“Q. Was that the estimate you say you submitted to Mr. Leetch? 
A. That is the estimate which Mr. Leetch and myself had a talk 
about Q. And he instructed you to go ahead with it. A. Yes, sir; 
he instructed me to place the order.” 

A. Whose contract was he alluding to? A. Mr. Lans- 
burgh.” 

132 A. As I stated before, I issued no instruction to him to go 
ahead and place any order with Mr. Lansburgh. 

Q. Again, on page 108 and 109, Mr. Henderson was asked this ques¬ 
tion : “Q. It appears that except for the original estimates and their 

acceptance by Mr. Ijeetch, none of these estimates for extras were 
authorized by him in writing. Will you state why that was?’ “A. 
Only as I state to you, that Mr. Leetch instructed me to proceed with 
the work and complete the house—that it must be opened.” Did 
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that occur? A. I deny ever having stated to Mr. Henderson that 
the house must be opened. As 1 have stated in answer to similar 
questions a while ago, I had no special interest in the exact date of 
the opening of the house. 

Q. What about the fact that the estimates for extra work were not 
submitted to you or authorized by you in writing? A. I do- not 
understand what you intend to ask there. 

Q. Mr. Henderson was asked this question: “Q. It appears that 
except for the original estimates and their acceptance by Mr. Leetch, 
none of the estimates for extras were authorized by him in writing.” 
Mr. Henderson says that lie had no other authority from you except 
an urging by you to proceed and complete the house. Were or were 
not any of the things for extra work spoken of here authorized by 
you in writing? A. No, sir. 

Q. Why were they not authorized by you in writing? A. For the 
simple reason that, as I stated before, the matter of the general plan¬ 
ning work was entirely up to Mr. Taylor, who was to operate the> 
hotel, and who selected and designated to these various contractors 
what he needed, what would be most suitable to his needs, as the 
future proprietor and operator of the hotel. 

133 Q. Again, on page 110, he says: “Mr. Leetch and myself 
had a talk over these matters, and I mentioned to him about 

the marquise.” * * * “In the first conversation he said we had 

better hold off, and then he said it had to be done. I ordered the 
marquises, and 1 was instructed on account of delays—that is the 
reason I signed these, ‘Accepted in full’, by myself, and after that 
work had been started the loth Street marquises had been practically 
completed,this man or one of the firm called upon mefor a certificate, 
or some money and I issued a certificate on Mr. Leetch, I think, for 
$200., which he honored.” What do you know about those? A. In 
regard to the marquises the only thing I know about them was that 
Mr. Taylor called my attention to the necessity for marquises both to 
keep the water from dripping over the porches, and so forth. He 
said, “I am having some little sketches made, and I think they will 
look very pretty,” and showed me a blueprint, and asked me in just 
the most casual way, and I looked at them. I said, “They look very 
pretty, and look like they would be very suitable to the front of the 
building.” That is the only thing I recall in reference to these 
marquises. 

Q. Did you authorize them at all? A. I did not authorize them. 
They were all under the general idea of Mr. Taylor carrying out his 
own work.” 

Denies having the conversation with Mr. Schneider as testified 
to by the latter, and testifies that the only conversation he recalls with 
Schneider occurred in his office after the completion of the work; 
at the time Schneider states he came to get payment for the voucher 
and at that time recalls no such conversation. 

134 “At a later date after the work had been practically all 
completed on the hotel. Mr Schneider came in with a small 

bill for extras, and asked me about payment on it, whether it was on 
a voucher from Mr. Henderson at that time I do not recall. He 
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stated, I would not have undertaken the work with Mr. Henderson 
at any time because I had had some unpleasant experiences.”—just 
practically about what he stated there. But I knew nothing about 
this extra work prior to its having been completed. I do not know 
to this day what that extra work was.” 

Witness further testifies that he has no recollection of such a con¬ 
versation prior to that time; did not know the amount of that work, 
just what it was, and does not know to this day just what that work 
included; whereupon Mr. Schneider being present was pointed out 
and it was stated that not Mr. Schneider but the Columbian Iron 
Works put up the marquises and the witness stated that he wanted to 
correct the matter if there had been any misunderstanding; that his 
conversation was entirely in regard to the Columbian Iron Works; 
witness further testified that he does not know Mr. Stevens of the 
Thompson Company; recognized the gentleman pointed out to him 
as having done some work up there, but does not know him as Mr. 
Stevens; denies to the best of his knowledge and belief the conversa¬ 
tions narrated by Stevens as having occurred with him concerning the 
work; does not know Mr. Stevens, and if Mr. Stevens w T as working 
there, did not recognize him here in the room where the witness was 
giving the testimony. He made no statements as to ordering any 
work to go ahead; does not recall any such conversation in reference 
to the rathskeller floor as narrated by Mr. Stevens; he made no such 
statement to him or to anybody connected with the Thompson Com¬ 
pany; knows Mr. Murray, of Murray Brothers; has no knowledge 
of any conversations with Mr. Murray as narrated by the latter in 
reference to his statement that he w y as glad to know they got their 
money promptly; that they had had unsatisfactory dealings with 
Henderson prior to that time? 

135 “A. Mr. Murray came to my office on one or two occa¬ 

sions. He seemed to be very much distressed at not being 
able to get his money after the work was completed, and I recall 
saying to Mr. Murray, as I think I did to several others, “Mr. Mur¬ 
ray, I have fully disbursed all the money that was in my hands 
for this work, but I understand that Mr. Taylor is entirely capable 
of carrying out his agreements, and at this time I would not think, 
if I were you, of worrying that Mr. Taylor would not pay you for 
what was due you. 

He cam- in on one or two occasions. It seemed that he was very 
much perturbed at not getting his balance—I did not even know 
what balance was due him. I made that statement to him because 
I had confidence myself in the fact that Mr. Taylor was able to 
finance whatever agreements he had made. He told me he would 
be; that he had sufficient backing, and so forth, to meet all his 
obligations, outside of what he had gotten from me. That conver¬ 
sation occurred when the $8,000 was requested. That is the only 
conversation of that sort I remember of having with Mr. Murray 
except on several occasions he stopped me on the street. He said, 
‘Mr. Leetch, how is our case getting along?’ I said, ‘You will have 
to ask a lawyer about how your case is netting along. There are 
hearings being had at the Auditor’s Office/ 
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Q. Mr. Leetch, had you ever authorized any of the work to be 
done that has been referred to in the petition in this case as claimed 
by the Petitioners? 

A. The only work I ever authorized to be done was a certain 
number of original contracts that Mr. Henderson made on behalf 
of Mr. Taylor, which were presented to me—those letters of Mr. 
Henderson’s to the various contractors that were signed and ap¬ 
proved by me. Thereafter, any agreements were with Mr. Taylor 
as the principal, and I gave no orders at any time for Mr. Hender¬ 
son to have any character of work done outside of the ones 

136 for which I had signed, holding myself on behalf of my 
clients liable. There were many conversations coming up 

from time to time as to work on the building. Mr. Henderson 
would stop me as I would pass through to see Mr. Taylor, and say, 
‘Mr. Taylor has ordered this. Do you not think this is going to 
look pretty?’ Making general comments like any contractor who 
would seem to he proud of his job, and Mr. Henderson did seem 
prond of the way he was executing his work. And from observa¬ 
tion everything seemed to be going along smoothly, and these con¬ 
versations with Mr. Henderson were merely that of making general 
approval of how the thing was going to look, and how it was going 
to come out as a hotel. The house had been in a very dilapidated 
condition, and as these various improvements unfolded themselves 
you would see they were going to have a very nice house, and Mr. 
Taylor’s judgment as to what was necessary to be done was working 
out very prettily. That was the general tenor of the conversations 
that I had with reference to the general work of the house. I took 
an interest myself in seeing how the things progressed, and in the 
beginning I had a conception of my duty that a certain sum had 
been placed in my hands as a disbursing agent, that Mr. Taylor 
was the sole arbiter of what was to be done in the house, as it was 
for his convenience and future profit in prosecuting the business, 
and, therefore, I in no way attempted to interfere with any of Mr. 
Taylor’s plans, and my sole object in going around there from time 
to time was to feel that I was doing my duty to my clients, to see 
that money expended was going in the house as had been agreed 
upon in the original lease, and supplemental agreement,” 

The witness was asked by the Auditor how often he was at the 
building and says he would not say he was there every day, but 
went in from time to time just as it appealed to him to drop in to 
see how things were getting along; could not estimate how often he 
went to the building, some weeks every other day, and some times 

not for days. # • 

137 Witness further testified that when he went to the build¬ 
ing, he simply walked through other than the times Taylor 

would stop him and ask him about something or certain things; 
saw what work was being done in a general way; observed the work 
simply in a general way; had repeated conversations with Taylor, 
both alone, and in the presence of Henderson, and all the conver¬ 
sation- had with Mr. Taylor, aside from the preliminary one in re¬ 
gard to the execution of the lease, were in the general tenor of the 
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best utilization that he intended to make of this appropriation that 
had been provided by the owners; they were about the different 
plans he had in view of working out to make the house as beautiful 
as he possibly could; Taylor discussed at times specific portions of 
the work; sometimes before and sometimes during the progress of 
the work he would call witness’ attention to various things, and say 
“I just happened to think how this would work out,” and would 
show witness some little details he had worked out in the kitchen 
or basement, that they had torn out the old work and supplemented 
new work for it, and showing him what he could do; he told wit¬ 
ness of things he had done and told him of things he contemplated 
doing; his conversations with Henderson related particularly to 
the latter telling him he was going to send a voucher; neariy all 
the conversations with Henderson in reference to the work itself 
had to do with any structural changes that had to be made. In 
nearly all these conversations Henderson would say, “Mr. Taylor 
has told me to do so and so' some of it was before, and some after 
the progress of the work; the only conversation with Henderson or 
Taylor in regard to extras was that Henderson from time to time 
said that Taylor had ordered him to have certain repairs made in 
one place, and certain small improvements in another that were not 
in the contract; discussed them with Henderson purely from the 
standpoint of Henderson carrying out Taylor’s ideas as to what 
was necessary to be done; Taylor brought Henderson to him, not 
to get his approval of his employment, however, simply brought 
him to him to introduce him as his agent, who had done lots of work 
for him satisfactorily, and was the man he was going to 
138 employ. 

“He told me at the time, “Mr. Leetch, Mr. Henderson is 
entirely competent to carry out all of my orders; this is right at the 
start of it, and I want you to know him, and hereafter a great many 
of the details of this work I will leave with Mr. Henderson, as the 
things are unfolded.” And about the second conversation we had 
Mr. Taylor said, “Mr. Leetch, it will save a lot of inconvenience in 
carrying out these extra things that have to be done from time to 
time if you will accept these vouchers of Mr. Henderson’s drawn on 
this sum that you have in hand to be expended on the hotel.” That 
was the way I accepted his order, that bv order of Mr. Taylor, Mr. 
Henderson, as his representative, would be qualified to state to me 
exactly the amount of labor, and so forth, that had been performed 
on the house.” 

Witness further testified that the relations with Mr. Henderson 
were purely that of recognizing his vouchers for work which had 
been done in the hotel; the reason for Henderson apprising him 
about the work that had been done was purely gratuitous; the only 
arrangement he had with reference to approving contracts for the 
work was made with Taylor in regard to the contracts was that 
these were contracts Mr. Henderson originally worked out or drew 
up specifications for. and in letters to + he various contractors and 
he submitted them to Mr. Tavlo r and Air Tavlor went o^er them, 
and sent them to him through Mr. Henderson, to state that thev 
11—2779a 
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were carrying out his ideas, and that he approved of them; he signed 
those original agreements to the extent stated, and therefore all of 
his relations with Mr. Henderson—he did not employ him,—he 
did not pay him; they amounted to something like $10,000; he never 
had any arrangement with Taylor at that time or afterwards about 
approving the contracts; he absolutely never authorized any of this 
work, or ratified or promised to do anything for any of this work 
in connection with any of these claims that are made in this 
139 case. 

On cross examination witness testified that when Taylor 
came to his office in the early spring of 1912 to see him about the 
hotel, he was the rental agent of the Normandie Hotel; he was the 
agent of the defendants, for the care of a portion of their real estate 
—was in charge of all of defendant John R. McLean’s properties; 
had charge of the hotel in question simply as a supplemental thing 
to his care of Mr. McLean’s property. 

'Whereupon the witness testified as follows: 

“Q. In this lease I read you the following paragraph: 

“It is further agreed between the parties hereto that the lessors 
shall expend or cause to be expended a sum not to exceed $25,000 
on improvements and repairs to the herein demised premises, the 
said expenditure to be made under the direction and supervision of 
the lessee; Provided, however, that all contracts for such improve¬ 
ments and repairs must first be submitted to and approved by the 
lessors or their agent before being carried into effect.” 

M ho was their agent in the meaning of this lease—to be ap¬ 
proved by the lessors, the McLeans or their agent. Who was that 
agent? A. I was supposed to be the agent for such purpose. 

Q. Were you supposed to be or were you their agent as men¬ 
tioned in this lease? A. I was at the time of the execution of that 
lease- 

Q. This does not refer to any other person than you, does it? A. 
Not any but me. 

Whereupon the witness was handed the memorandum referred to 
in his direct examination and in evidence as Leetch No. 2, and 
which is copied into the record at this point at request of counsel 
for plaintiffs, and reads as follow’s: 


140 

“Pd. Contract approved. 


“Material and labor account paid 
without contract. 


Pd. Union Iron Co.. . 
Pd. Chamberlin 
Weather Strip Co. . 
Pd. James J. Nolan & 

Sons . 

Pd. L. L. Derrick 

painting . 

Pd. Otis Elevator Co... 
Pd. O. H. Douglas Co. 
Pd. The W. E. Thomp- 


1055.00 

370.00 

2674.00 

3316.50 

2400.00 

1500.00 


E. Betz. 100.00 

Cozzens Bros. 194.15 

Edw ard R. Bateman. 169.53 

W. A. Price. 187.62 

R, B. Phelps. 100.00 

Marshall & Marshall. 50.00 

T. C. Henderson.... 480.51 

T. C. Henderson.... 417.24 

T. C. Henderson.... 411.91 

R, B. Phelps. 145.75 
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son Co. 1181.00 

Pd. John R. .Galloway 1328.44 

Pd. Dyer Bros. 234.00 

Pd. J. H. Corning.... 687.00 

Pd. L. L. Derrick, 
painting . 1190.00 


15913.94 


141 


Cozzens Bros. 

280.30 

G. M. Barker. 

200.00 

T. C. Henderson.... 

406.23 

Murrav Brothers.. . . 

1000.00 

E. Betz. 

150.00 

T. C. Henderson.... 

367.75 

Colburn Bros. 

190 00 

John R. Galloway. . . 

474.00 

A. H. Douglas. 

500.00 

Cozzens Bros. 

161.84 

T. C. Henderson. . . . 

24925 

W. A. Pierce. 

1*5.66 

G. M. Barker. 

150.00 

W. E. Thompson Co. 

389.00 

Nolan Bros. 

526.00 

J. Crosbv. 

55.00 

Lansburg Furniture 

Co. 

500.00 

Colburn Bros. 

38.40 

“T. C. Henderson. . . 

207.75 

A. H. Douglas. 

500.00 

E. Betz. 

100.00 

T. S. Jenkins. 

47.40 

Brunswick Balk Col- 


lender Co.>. .. 

1500.00 

T. C. Henderson.... 

222.25 

Cozzens Bros. 

63.38 

Colburn Bros. 

423.00 

Murrav Bros. 

800.00 

Columbia Iron Works 

200.00 

E. H. Catlin Co. 

500.00 

W. E. Thompson Co.. 

700.00 

Lansburg Furniture 


Co. 

400.00 

Nolan Brothers. 

500.00 

T. C. Henderson.... 

181.00 

W. A. Pierce. 

127.82 

Duparquet Hout Co.. 

1587.60 

Colburn . 

150.00 

J. Lansburg. 

200.00 

T. C. Henderson.... 

198.25 

T. C. Henderson.... 

42.50” 


142 That he approved in writing contracts aggregating $15,- 
913.34; that he stated to Mr. Lambert in answer to his ques¬ 
tion that the only work he ever authorized to be done was that cov¬ 
ered by the original contracts, by that he meant the contracts ag¬ 
gregating $15,193.94. That in fact he disbursed on the building 
not only $15,193.94 but $17,000 besides, an aggregate of $33,000. 
In other words, he disbursed more for work not done under contracts 
than he did for work done under contracts: at the beginning of the 
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work he knew of none that was being done extra; had no detailed 
knowledge of the plastering work by Murray Brothers; knew they 
were doing some work there, but not how much; nor that they were 
doing work on time and tabor and material, ten per cent; paid them 
$1800 on account; has no knowledge as to whether there was any 
contract for the work of the Duparquet-IIoute Company, to whom 
he paid $1587.60 on October 28; does not know whether this was 
under contract or not; nor of any special contract with E. H. Catlin 
Company to whom he paid $500; knew nothing about the details of 
the contract with the Brunswick-Coilender Company; does not know 
whether it was done by contract or nor, nor what the total bill 
amounted to; paid them $1500 on account of a voucher; did not 
have a dispute with Mr. Taylor about who should pay for that; re¬ 
ferring to the Brunswick-Coilender account, and the question as to 
any discussion with Mr. Taylor on that phase of the case, witness 
testified: 

“The only discussion of that phase of the case was when Mr. Tay¬ 
lor made application to me for aid in obtaining an additional sum 
of money. He stated to me at the time in words practically to this 
effect, “Mr. Leetcli, you know 1 have been doing a lot of work around 
here without saying anything about it do anybody—fixture work 
and things of that sort—and if you can obtain this sum of money 
those fixtures that might properly belong to me—at the termination 
of the lease, 1 will agree to put the clause in the supplemental agree¬ 
ment that will cover them—that they shall become a part of the 
property at the expiration of the lease.” It was from his own state¬ 
ment of that sort that was put in as an inducement to me to try to 
aid him m getting an additional sum of money,” meaning the ad¬ 
ditional $8000. Knew there was some work being done by i\oian 
& bons; the only explanation he can make ot the payment on ac¬ 
count of plumbing of $500 on October 25th, was that he paid 
143 it on a voucher signed by Henderson. Thereupon witness 
was asked to look at the memorandum (Leetch ffZ) showing 
the second item for extra plumbing—$1500., and was asked whether 
he had stated that that memorandum was rendered to him by Mr. 
Taylor sometime within a month prior to the supplemental agree¬ 
ment which was on ^September 30ui, and he replied that that was 
correct; the memorandum was not rendered to him at ail; it was 
simply ’a memorandum Taylor had left on his desk, and Taylor 
broached the subject of how much money he wouid meed to com¬ 
plete the work as he desired to have it completed, and day lor handed 
him this memorandum and said, “I tan get aiong wun tnat ; witr 
ness further testified that the figures show that there has been a lit¬ 
tle erasure made there where some change had been made; lay lor 
said “1 can get along with that amount if you can get $8,000. I 
can see my way ciear. If you tan get that 1 can carry out my plan 
and can carry out anything that comes after that.” He made no 
particular note of his bills and items other than the total sum of 
$8 000; Taylor read that paper over to him; only discussed it in 
that as a general proposition Taylor required that much more 
money to carry out certain things he had in mind; noted that the 
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paper carried an extra item of plumbing of $1500; when asked 
whether he knew at the time there was extra plumbing being done 
there by Nolan & Sons over and above their original contract ap¬ 
proved by him, witness replied that he knew there was some work 
being done; witness was then asked “Do you care to explain why, 
subsequent to September 30th, 1914, the date of the agreement, the 
only payment on account of plumbing was a payment to the Nolans, 
October 25, of $500., in view of the fact that there was a $1500 allow¬ 
ance for extra plumbing’’ and replied that the only explanation he 
can make of that is that he paid on a voucher sent by Mr. Hender¬ 
son stating that Nolan Brothers were entitled to receive a specific 
sum of money, $500.; he does not recall any more vouchers from 
Mr. Henderson to the Nolans. 

144 Referring to the yellow piece of paper (Exhibit Leetch 
#2), containing a list of contracts approved by witness, 

totalling up to $15,913., witness stated that all of the contracts ac¬ 
tually authorized by him were embodied in that list; that when this 
total of $15,913. was reached, he did not think that that was going 
to cover all repairs and remodelling work on the building; he knew 
that there would be at least $9,000. more, as $25,000. had been ap¬ 
propriated and they expected to expend all of this. As this other 
work progressed, he knew it was being done. He kept track of the 
sums disbursed by him and as the vouchers were presented and 
there was a sufficient margin between the amount of money that 
he had actually signed for and the amount of money paid out, he 
simply made mental* reservations and calculations as to how much 
money he had on hand, and as Mr. Henderson’s vouchers would 
come "in, if there was sufficient money on hand, he would meet 
them. (Pages 275-3.) 

“Q. I am asking you to give me any date on which you can say 
on this day 1 had accepted contracts, amounting to so and so, and 
work had been done, amounting to so and so, and there was due 
out of this fund to these contractors so and so. Can you tell me 
that on any date? A. I think, after a careful examination of my 
accounts, l might be able to make out a statement of that sort. 

Q. Did you ever work out such a statement? Did you ever know 
Mr. Leetch from the beginning of this work until you paid the 
$33,000., how much was due to laborers, material men and contrac¬ 
tors’on that job? A. No, I never knew how much actually. 

Q. Did you ever take any means to inform yourself? A. I did 

not.” (Pages 278-279.) 

That he made this memorandum of the amount of con- 

145 tracts approved by him, so that he might always have suffi¬ 
cient funds on hand to meet obligations, on which his name 

appeared; that although he knew work was being done there out¬ 
side of these written contracts listed on this memorandum, he 
stopped keeping this memorandum at that point, because this other 
work was of such a character that he had no means of determining 
whether it was day work, percentage work or other kind of work, 
and he never made" any endeavor to inform himself or get that infor¬ 
mation, except the general request to Mr. Henderson and to Mr. 
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Taylor that they should be very careful not to exceed the sum of 
$33,000. He did not look to anybody to keep him informed as to 
whether the expense incurred was running over the original $25,- 
000. or as supplemented; he did not consider that his duty and he 
neither informed himself nor looked to anyone else to inform him. 
He was at the building frequently and saw the work going on there 
and knew the character of the work, but could not toll whether it 
was going to exceed $33,000. or not; he knew that from the condi¬ 
tion of the building, there was of necessity an immense amount of 
work to be done by day labor and on a time and material basis. 

He knew that some plumbing was necessary to be done and was 
being done over and above the original contract but does not know 
how large; Mr. Taylor spoke of this work to him, but Mr. Taylor 
apparently did not know just how much was to be done. They had 
to go ahead and make repairs as they unearthed them and any of 
the difficulties they found as they uncovered them. As Mr. Hender¬ 
son approved the extra plumbing and issued vouchers he would pay 
them without question. He thinks he asked Mr. Henderson how 
big this plumbing bill was going to be and Mr. Henderson did not 
know. He knew the extra work was being done on time and 
148 material; that it was necessary to meet Mr. Taylor’s wishes; 

did not know it was necessary from any other standpoint. 
He knew the contents of the original lease and its various provi¬ 
sions; he knew that the lease provided that all contracts for said 
improvements and repairs must be submitted to and approved by the 
lessors or their agents; that he approved of the original contracts, 
which were brought to him under that provision of the lease because 
they were well within the amount of money that had been appro¬ 
priated ; that there was a great amount of work done on the building, 
for which contracts were not submitted to and approved by him or 
the lessor; that, for instance, in regard to the plumbing work, he 
knew that certain repair work was being done outside of the original 
contract, which was not submitted to him or approved by him, but 
for which he paid vouchers of Mr. Henderson; that he relied on 
Mr. Hendersons reports to make these payments; he relied upon 
Mr. Henderson to have the work done and he was executing Mr. 
Taylor’s orders. 

Being again examined by the Auditor, the witness stated that 
Henderson was to supervise the work, acting for Taylor; he, witness 
was to disburse the money upon Henderson’s vouchers and that 
is what he meant when he stated that he relied upon Taylor to see 
that the work was done and upon Henderson to know that it had 
been done. 

Being further cross-examined, the witness stated that he only ap¬ 
proved the $17,000. worth of work done in addition to the original 
contracts, amounting to $15,000. approved by him in writing, in 
so far as paying the vouchers presented and which certified that the 
work had been done- and they were entitled to payment. Never ap¬ 
proved any contract other than to accept vouchers for extra work 
done by Nolan and Sons on the hotel. That under these circum¬ 
stances, he thinks he complied with the provisions of the contract. 
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He remembers there was a contract with the Otis Elevator Com¬ 
pany, which was a proposal addressed to James C. Henderson, 

147 Contractor, and was accepted and signed by witness—“Ac¬ 
cepted in duplicate, Frank P. Leetch, Agent for Owners”— 

under date of June 19. This contract was for $2400. and was paid 
in full. He calculated to pay this contract out of the original $25,- 
000. and made a payment of $600. on November 19, 1912, at which 
time he had expended $32,000.; that he mane this payment of $600. 
on account of tiiis contract out of the additional appropriation of 
$8,000. and not out of the original $25,000., because he owed the 
money and had signed an agreement to pay them $2400. for the 
work; he knew when the supplemental agreement, calling for an ad¬ 
ditional $8,000., was entered into on September 30, that they still 
owed the Otis Elevator Company $600. on account; on September 
30, the date of the supplemental contract, he had disbursed $22,- 
898.43, which included a Six Hundred (600) Dollar payment to the 
Otis Elevator Company, leaving $2101.57 on hand. The witness 
was asked if at tins time he had enough to pay the Duparquet, 
Huot Company $1587., for furnishing kitchen range, and Lans- 
burgh and Company’s decorating bill of $1575., and replied that he 
hadT no contract with these companies; that they were not among 
the original contracts; that he knew they were doing work there; 
that he did not know how much it would amount to and did not, as 
a matier of fact, know whether he would have enough money on 
hand to pay for same. 

Referring to the work done by Lansburgh and Company, the wit¬ 
ness denies the testimony of Henderson to the effect that he in¬ 
structed Henderson to place the order and says that Mr. Henderson 
did not submit the matter to him and that he did not teil him to 
have it done; there was talk of it; Mr. Taylor talked it over with 
Mr. Henderson in the presence of the witness several times, but that 
the order emanated from Mr. Taylor. Witness knew that Lans¬ 
burgh was doing the work; knew he was doing it prior to 

148 September 28, when he paid Lansburgh $500.; he did no y 
at that time in any manner attempt to inform himself as to 

how much Lansburgh’s work was going to cost and did not know on 
September 30, whether he had enough money to pay Lansburgh or 

n °He presumed that Henderson was making every effort to keep 
the work within the amount to be disbursed by witness and warned 
him to do this so far as he was concerned; when the sum, which 
was placed in his hands, was growing smaller, he asked Mr. Hen¬ 
derson in a general way about how much more work was to be done, 
when Henderson replied that he could not tell the exact condition 
of the repairs, but that he had to go ahead and do them as they came 
up as Mr. Taylor directed them; that this was the only answer he 
could get. He permitted the work to go on after that, to the amount 
of mQney he had to expend; witness desires to be understood as 
categorically denving the statements made by all of the five or six 
witnesses testifying that he had told them to go ahead and do work 
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on Henderson’s order outside of their original contract; he made 
no statement to any of them that could be so construed. 

Again referring to his memorandum of accepted contracts, the 
witness was asked why he stopped making that memorandum, when 
he did, and he answered “because these were the contracts that I 
han signed and agreed to pay for general contract work’'; that when 
he learned of the other contracts, he did not take them as contracts, 
but «imply assumed they were doing work and they had a wide mar¬ 
gin. upon which to conduct the work and lie assumed that there 
would be plenty to pay everybody, that they were keeping them¬ 
selves well within the balance; he had no knowledge otherwise and 
took no means to ascertain the real situation, because the under¬ 
standing had been with Mr. Taylor, from the very starl, if mey 
needed any more funds to carry out his plans, Mr. Taylor would 
provide them. 

140 “Q. Did you ever communicate to anyone of these con¬ 

tractors that understanding between you and Mr. Leetch, 
prior to the completion of the work? 

A. I can recall one instance—the question did not come up but 
in one instance Mr. Walter Nolan came into my oflice with a 
voucher. I think his name is Walter. Walter Nolan came into 
my office with a voucher for several hundred dollars. 1 said, “Mr. 
Nolan, we are getting along toward the end now. I guess this is 
about the last big voucher you will have in. 1 have pretty nearly 
disbursed all the funds at my disposal.” But none of them came 
after it until after the contracts had lieen completed.” 

That unless the question was asked him, he never communicated 
to anv of these contractors the understanding between himself and 
Mr. Taylor; that according to his best recollection, such a quest.on 
was never asked him by any of the contractors; he does not recol¬ 
lect ever communicating to any of these contractors prior to the 
completion of the work, the information that the amount to be ex¬ 
pended by the McLeans was limited to $25,000, or $33,000; had no 
conversations with these contractors in which McLeans and their 
interests were mentioned as being back of the work; it w’as common 
knowledge that the McLeans owned the premises and that he was 
disbursing this fund under the orders of Mr. Taylor, and he assumed 
that the contractors knew’ that the McLeans or the McLean interests 
were at the back of this work. 

He knew’ some of the contractors personally, but only remembered 
speaking to them in a general sort of way, making a general com¬ 
ment on the progress of the work; that most of the contractors pre¬ 
sented vouchers for extra w’ork and witness never inquired of any 
of them as to the extent of extra work they were doing or how much 
it was going to run. 

Being examined by the Auditor, the witness testified that the 
book before him w r as a book of original entry; that entries 
150 w’ere made therein from the check stubs as to payments and 
as to receipts from a cash book; that referring to this book, 
it shows that the $25,000., had been disbursed on the date inclusive 
of October 8; that he did not keep any account with the individual 
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contractors, whose contracts he had approved; that the amount ex- 
pended on October 8 was $25,672.83, and this included a payment 
to the Brunswick-Balke people of $1500; that the Brunswick-Balke 
item is not included in the memorandum. , 

151 In addition to the foregoing, the various lienors submitted 
testimony to prove the amount and value of work and 
material furnished by them in accordance with the allegations of 
the Bill of Complaint and the answers of the defendant lienors, from 
which the Auditor made his findings and report. 



The foregoing is a correct abstract or digest of all the testimony 
taken in the above entitled cause. Attorneys for both parties de^ 
siring certain parts of the testimony of certain witnesses reduced in 
the exact words of the witnesses and the Court approving thereof, 


the same is allowed. 


ASHLEY M. GOULD, Justice. 


We consent: 

.T. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attorneys for Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2779. John R. McLean et al., appellants, vs. John J. Nolan et al. 
Court of Appeals, District of Columbia. Filed Jan. 27, 1915. 
Henry W. Hodges, clerk. 
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(Eourt of Appeals Sistrirt of (Eolumbia 

January Term, 1915. 

No. 2779. 

John R. McLean, et al. } Appellants , 

vs. 

John J. Nolan, et al. 

BRIEF ON BEHALF OF APPELLANTS. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia awarding appellee mechanics’ 
liens against certain real estate owned by the appellants, and 
directing sale of same to satisfy said liens. (R., p. 19.) 

Statement of Pleadings. 

This suit was initiated by a bill in equity filed by the ap¬ 
pellees, John J. Nolan and others, -against the appellants, 
John R. McLean and others, in which it is alleged that the 
appellees had performed certain work on the improvements 
of original lots numbered 7 and 8, in Square 218, in the 
District of Columbia, the improvements of which were gen- 
erallv known as the Bellevue Hotel and Hotel Normandie, 

o' 

located at the northeast comer of 15th and I Streets, North- 




west; that this work was performed in pursuance of certain 
contracts had with the owners, John R. McLean, Mary Mc¬ 
Lean Ludlow, and Mildred Dewey, the claims asserted cov¬ 
ering work under so-called original contracts and extra 
work. It is prayed that liens on the real estate and improve¬ 
ments described be adjudged in favor of appellees, that they 
have judgment as at law against the owners in the amounts 
found to be due to them, and that the real estate be sold and 
the liens satisfied out of the proceeds of such sale. (R., 
p. 2.) 

A joint and several answer of the defendants, owners, in 
effect denied that they as owners or in any other capacity 
contracted with the appellees for the reconstruction and re¬ 
modeling of the hotel, or that they entered into any contract 
or agreements wherein they became obligated for any work 
done or to be done by the appellees in the remodeling of the 
hotel. (R., p. 13.) 

Issue having been joined, the cause was referred to the 
Auditor to ascertain and report the amounts, if any, due 
the several alleged lienors for any work done or materials 
furnished, without passing upon the question whether any 
of the parties were entitled to a lien or liens as claimed. 
(R., p. 15.) 

In pursuance of the order of reference, the Auditor re¬ 
ceived testimony and filed a schedule showing the amounts 
due the respective alleged lienors, should their liens be rec¬ 
ognized, which amounts were directed to be paid by the final 
decree appealed from. 

Statement of Case. 

The appellants, owners of the Bellevue Hotel, herein¬ 
after referred to as “owners,” on the 26th day of April, 
1912, executed a lease of the hotel to one Peter Taylor, Jr., 
for a term of five years, beginning October 1 , 1912, for 
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certain rent to be paid as therein provided. (R., p. 61.) 
The lessee, Peter Taylor, Jr., desiring to occupy the premises 
as a hotel, and to remodel the building to suit his needs and 
conveniences, the following clause was placed in the lease: 

“It is further agreed between the parties hereto that 
the lessors shall expend or cause to be expended a sum 
not to exceed $25,000 on improvments and repairs 
to the herein demised premises, the said expenditure 
to be made under the direction and supervision of the 
lessee, provided, however, that all contracts for such 
improvements and repairs must be submitted to and 
approved by the lessors or their agent before being car¬ 
ried into effect/' (R., p. 63.) 

This lease was duly recorded among the Land Records 
of the District of Columbia. (R., p. 65.) 

Thereafter, the lessee, Peter Taylor, Jr., employed 
Thomas C. Henderson, a general contractor, who “does 
everything in the line of building,” to prepare the plans and 
supervise the work of reconstructing the hotel, which he did 
with the exception of the structural iron work, submitting 
the plans to Mr. Taylor . (R., p. 44.) Henderson, acting 

upon this employment, thereupon sought proposals for the 
work, and received some in writing addressed to him from 
the appellees, James Nolan & Sons (R., p. 26), A. H. Doug¬ 
las (R., p. 36), John R. Galloway (R., p. 41), Charles F. 
Schneider (R., p. 54), and W. E. Thompson & Company 
(R., p. 56). 

The appellee, Murray Brothers, performed the plastering 
work on the hotel as a result of an oral conversation with 
Henderson on 15th Street, in which one of the partners told 
Henderson that the best they could do the work for was cost 
plus ten per cent, which he agreed to (R., p. 58). The ap¬ 
pellee, Luther L. Derrick, gave an estimate for the work 
performed by him to Mr. Taylor (R., p. 58). The appellee, 
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George M. Barker, fulfilled an order from: Mr. Henderson 
for lumber (R., p. 59). The appellee, Columbian Iron 
Works, Inc., at the request of Henderson, prepared a sketch 
for the marquise on the front of the hotel building, and sub¬ 
mitted same to him with its prices, which was accepted by 
him (R., p. 59). 

One Frank P. Leetch, who was employed by the owners 
to see that the money provided by the lease to be expended 
under the supervision of Peter Taylor, Jr., was not used for 
other purposes (R., p. 66), approved written proposals to 
perform certain work ordered by the lessee through his 
superintendent, Henderson, aggregating $15,189.94 (R., pp. 
82, 83), the approval being in most instances in the name 
of Leetch, not purporting to act as agent for any one. 

Thereafter, the lessee desiring to make further improve¬ 
ments upon the premises to exceed the expenditure of 
$25,000, procured an agreement from the owners in the fol¬ 
lowing language: 

“That the said John R. McLean, Mary Mcl^ean Lud¬ 
low and Mildred Dewev agree to expend in addition to 
the amount required to l>e spent by them by the terms 
of the said lease, the sum of Eight Thousand Dollars 
($8,000) to be used in improving the hotel property 
referred to, and in consideration for which the said 
Peter Taylor, Jr., hereby agrees to pay an additional 
sum of rent * * 

Thereafter, at the request of Henderson, some of the 
original contractors performed certain extra work, the de¬ 
tails of which will be more fully considered in argument. 

The record does not disclose any participation in these 
transactions by the owners directly, or that any of the al¬ 
leged lienors knew who the owners were, or that any of the 
alleged lienors acted upon and controlled their conduct by 
anything done or omitted to be done by the owners person- 



ally. In some instances, as will be pointed out in argument, 
some of the lienors had no dealings even with Leetch, either 
in writing or by interviews; others claimed to have had some 
conversation with Leetch upon which they claim to have 
relied, although the conversations apparently were after the 
work forming the basis of their claims had been started. 

At the request of Taylor, Jr., Leetch agreed to disburse 
the funds allowed by the owners in part payment for im¬ 
provements, upon the order of Henderson (R., p. 66 ), which 
he did from time to time until the $33,000 contracted for 
had been expended, whereupon he refused to make any 
further payments. 

The claims for which the liens are given in the final de¬ 
cree apparently represent the balance claimed to be due the 
respective persons who performed the extra work at the 
request of Henderson, acting for Taylor, Jr., after the appli¬ 
cation of the fund of $ 33,000 provided for as aforesaid and 
after the credit of any money paid therefor by Taylor. 

Assignment of Errors. 

The court erred: 

L In ratifying and confirming the Auditor’s report. 

2. In holding that the lienors were entitled to mechanics 
liens on the real estate described in the bill of complaint. 

3 directing the sale of the real estate described in the 
bill of complaint to satisfy the alleged mechanics’ liens. 

4. In passing the final decree dated November 2, 1914 

(R., p. 21). 

Argument. 

The lienors are claiming mechanics’ liens on the real 
estate described in the bill of complaint filed herein for the 
extra work performed in improvements placed thereon. As 
such lien did not exist at common law, but is purely the 
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creature of statute, these claims must depend for their va¬ 
lidity upon Section 1237, or Section 1239, et seq., of the 
Code, D. C. 

As the statutory enactments providing for mechanics’ 
liens create a right in derogation of the common law, they 
should be strictly construed against one claiming such right. 
As said by this court in the case of Fidelity Storage Cor¬ 
poration vs. Trussed Steel Concrete Company, 35 App., 
D. C, 1, 9, “* * * Inasmuch as the statute creates a 

right in derogation of the common law, it follows that, in 
determining whether a right to a lien exists, the statute 
should be strictly construed against one claiming such right. 
But the statute also affords a remedy, and where the right 
to a lien clearly appears, and the sole question to be deter¬ 
mined is whether the claimant has proceeded promptly to 
acquire and establish his lien, the statute should be liberally 
construed in his favor. 

Notwithstanding these rules of construction, we think it 
is essential, in order to acquire a valid lien, that there should 
be a compliance with all the material requirements of the 
statute. * * *” (Our italics.) 

In the last mentioned case, this court reversed the action 
of the lower court in awarding the mechanics’ lien, on the 
ground of a defective notice as prescribed by Section 1238 
of the Code, resulting from the failure of the plaintiff below 
to insert in the notice the name of the person against whose 
interest the lien is sought, there appearing to be three sepa¬ 
rate and distinct interests in the real estate. 

Section 1237 of the Code, D. C., provides for a lien on a 
building improved, added to, or repaired “by the owner or 
his agent” in favor of the contractor “with such owner or 
his duly authorized agent” for the contract price agreed 
upon, etc. This necessarily presupposes that a contractual 
relation exists between the alleged lienor and the owner, and 
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in the absence of such a contract, whether express or im¬ 
plied, it would follow that the right to a lien as prescribed 

by the Code would not exist. 

Section 1239 of the Code provides that “any person di¬ 
rectly employed by the original contractor to furnish ma¬ 
terials, etc., for the completion of the work contracted for 
as aforesaid” shall be entitled to a similar lien. And the 
rights of any of such sub-contractors to a lien are subordi¬ 
nated to the rights of the original contractor by Section 
1240, which, among other things, provides that the sub¬ 
contractors’ liens shall be limited to the amount to become 
due to the original contractor and be satisfied in whole or 
in part out of said amount only, and in case the original 
contractor shall be entitled to recover less than the amount 
agreed upon in his contract, “the liens of said parties so em¬ 
ployed by him shall be enforcible only for said reduced 
amount, and if such original contractor shall be entitled to 
recover nothing said liens shall not be enforcible at all.” 

In the case of Leitch vs. Hospital, 6 App. D. C., 247, 
where one furnishing material to a sub-contractor claimed 
a lien for the value of the materials furnished, which lien 
was denied by both the court below and this court, it is said: 

“While it has been repeatedly held, and undoubtedly 
it is the law, that the right to a mechanics’ lien under 
statutes like ours does not depend upon the existence 
of any contractual relation between the person claim¬ 
ing the lien and the owner of the property, yet it is 
equally true that no one except the contractor or a sub¬ 
contractor is entitled to such a lien. Privity of con¬ 
tract between the owner and the claimant is not re¬ 
quired ; but at the same time no one may make hijnsell 
the creditor of another person against the will of that 
person unless he can in some way connect himself with 
him by contract. (P* 253.) 
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Again: 

“We are of the opinion, therefore, that the material 
men intended to be protected by the statute are those 
only who occupy the position of contractors or sub¬ 
contractors. and who furnished materials for the con¬ 
struction of a building, either directly under contract 
unth the ouner, or directly or indirectly under im¬ 
mediate contract with the builder or principal con¬ 
tractor.” (P. 257.) 

See also Merell vs. Donovan, 7 App. D. C., 322. 

It is thus seen that while in so far as a sub-contractor is 
concerned there need be no privity of contract between him 
and the owner, yet there must be a privity of contract be¬ 
tween him and the original contractor or builder, and in 
turn, there must be a contract between the original con¬ 
tractor or builder and the owner. 

Greene vs. McDonald, 70 Vt., 372. 

It would follow that the lienors are either sub-contract¬ 
ors claiming a lien, not by way of privity with the owners, 
but through Henderson or Taylor as contractor, or they 
must prove, as alleged in the bill of complaint, a contract 
direct with the owners, express or implied. 

I. 

Are the Rights of the Lienors Those of Sub-Con¬ 
tractors? 

The evidence undoubtedly discloses that at no time were 
the owners engaged in making alterations or repairs to the 
hotel property, and therefore this is not the usual mechanics’ 
lien case wherein we find the owner making repairs or erect¬ 
ing buildings on which the lien is asserted. It was the 
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erroneous assumption that the owners employed Leetch “as 
their agent to make ‘improvements and repairs on their 
hotel property’ ” that led the court below to sign the decree 
appealed from. (R., p. 18.) The owners merely agreed to 
expend in all the sum of $33,000 for the benefit of Peter 
Taylor, Jr., the lessee, but this agreement simply created a 
fund to be disbursed under the “direction and supervision 
of the lessee/' (R., p. 63.) It therefore follows that Peter 
Taylor, Jr., and not the owners, was repairing this hotel. 
Because of the fact that he was making the repairs and that 
the money for such repairs was to be expended under his 
supervision and direction, Taylor employed as his contractor 
or superintendent Thomas C. Henderson (R., p. 53). The 
fact of this employment can not be doubted under the evi¬ 
dence in this case. Leetch, in his testimony, referring to 
Henderson’s connection with the job, says: 

“What was done was that Mr. Taylor brought in a 
man by the name of Thomas C. Henderson, who he 
introduced to me as the man who would take charge of 
the work. He said he was a competent builder, and 
had done a great deal of work for him at the Arling¬ 
ton, and had great confidence in his ability as a me¬ 
chanic and a man equipped in every way to make re¬ 
pairs in a workmanlike manner, and asked if he would 
be acceptable to me as an overseer for him in prose¬ 
cuting the repairs on the building. There had been 
no definite plan drawn as to just what was to be done 
to the building, the rearrangement of things being left 
to Mr. Taylor to satisfy the needs of his business. I 
told Mr. Taylor that I did not know Mr. Henderson, 
but as he was acting in his behalf in carrying out these 
improvements, that I raised no objection to Mr. Hen¬ 
derson acting for him, and I did make inquiry and 
found out that Mr. Henderson was considered a good 
and competent builder.” (R., p. 65.) 




He then testifies as to the arrangements for the advance 
of money to Mr. Taylor, whereby Mr. Taylor authorized 
Henderson to draw on him (Leetch) for the work done, 
presenting the proper vouchers, etc. (R., p. 66.) 

He further states that during the progress of the work he 
was never consulted as to any specific character of work; 
that Taylor would tell him he was doing so and so, and ask 
him what he thought of it, in a conversational manner. 
(R., pp. 80, 81.) 

Henderson testified “that he was employed on this job 
by Mr. Taylor, and under his arrangement with Mr. Taylor 
he was to make the plans and supervise the work of the 
alterations in the Hotel Normandie; the compensation to be 
received from him was 5% of the cost of the work.” (R., 
p. 53.) 

All of the written proposals were made to Mr. Henderson, 
as instanced in the case of James Nolan & Sons (R., p. 26), 
and all of the certificates for payments to the lienors were 
signed by “Thos. C. Henderson, contractor.” (See inter 
alia, R., pp. 32, 33, 34.) 

The conclusion is unescapable, therefore, that as a fact 
Taylor, Jr., was either the principal in the negotiations with 
the lienors, or in the position of an original contractor. In 
either event the lienors have no claims against the owners, 
for if Taylor, Jr., was the principal, their rights would be 
against him, and if he were in the position of a contractor, 
they claiming through him could find no fund remaining 
with which to satisfy their demands. 

II. 

Is There Any Privity of Contract Between the 

Lienors and the Owners? 

If the lienors are not subject to the rules of law ap¬ 
plicable to sub-contractors and material men as hereinbefore 
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discussed, then they must claim their right to a lien under 
Section 1237 of the Code, and establish by the evidence as 
alleged in the bill of complaint, that the “owners contracted 
with the several plaintiffs and with the defendant lienors 
herein for the reconstruction and remodelling of the said 
hotel building.” (R., p. 3.) 

As hereinbefore noted, there is not a scintilla of evidence 
to the effect that the owners personally entered into any con¬ 
tract with the lienors or that they did anything whatsoever 
which would justify an inference by the lienors that they 
would be liable for this work. The sole basis of the claim 
of the lienors is that Leetch, proven only to be agent “for 
the care of a portion of the owners’ real estate (R.» P- 82), 
and to approve contracts for improvements in a sum not 
exceeding $25,000, under the recorded lease, and in a 
further sum not exceeding $8,000, could bind the owners by 
his mere knowledge that the lienors were doing work on the 
building which might exceed in cost the amount over which 
he was given supervision. 

The lienors claiming contracts with the owners through 
the agency of Leetch, we take it that they must establish 
either (1) an agency in fact, or (2) the holding out of 
Leetch as an agent with the apparent authority to bind the 

principal od libitum. 

It is elementary that the burden of proving the existence 
of the relation of principal and agent is upon the party 
claiming it to exist, and likewise that a person suing a 
principal on a contract made by one assuming to act as an 
agent has the burden of proving the latter’s authority. (10 

Ency. of Ev., 5.) 

It is apparent that as a fact, Leetch had no authority to 
bind the owners upon any contracts for the improvement 
of the hotel property. His authority extended merely to the 
approval of certain contracts (necessarily made by the lessee, 
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otherw ise there could be no approval), and to disburse under 
the supervision and direction of the lessee a sum not ex¬ 
ceeding the aggregate of $33,000. This appears from the 
only evidence in the case on the subject of the authority of 
Leetch to act for the owners, namely, the testimony of 
Leetch, and the provisions of the lease and supplemental 
agreement. It follows, therefore, that the authority of 
Leetch in the premises was limited as before stated, and that 
in the absence of conduct of the owners which would estop 
them from denying the demands of the lienors, there can 
be no recovery in this case. 

In searching the authorities for a precedent, we find the 
case of 1 roctor vs. Tows, 115 Ill., 138, which to our minds 
presents the precise question involved in this case, and de¬ 
cides it adversely to the appellees. In that case it appears 
that one Downing had contracted for the erection of a build¬ 
ing on land owned by his sister, a Mrs. Tows. It was 
claimed by the contractor that he was acting as agent for 
Mrs. Tows. The court says: 

“If it be conceded that Downing was the agent of 
Mrs. Tows, to build the house on her property, still 
it would not follow that his power to bind her was un¬ 
limited. An agent furnished with funds and instructed 
to build a house with those funds, has no implied power 
to build on credit. The mere possession of this prop¬ 
erty by Downing conferred no power on him to bind 
anybody’s interest but his own. Baxter vs. Hutchings 
49 Ill., 116; McCarty vs. Carter, id., 55. 

It can not even be said there is satisfactory evi¬ 
dence that anybody but Downing was intended to be 
credited in the matter of this building. It is indeed 
positively affirmed by Tripp (contractor) that the 
credit, at Downing’s request, was given to Mrs. Tows, 
but this is as positively denied by Downing, and the 
books of the petitioners tend to corroborate Downing. 





The petitioners are not only charged with knowledge 
by the record, but they actually knew that this lot be¬ 
longed to Mrs. Tows. It was then incumbent on them 
before they advanced money and furnished materials on 
her credit to know that the party at whose instance they 
advanced and furnished them, was lawfully empowered 
by her to receive them on her credit. (P. 149.) 

For further authority we call the court’s attention to the 
following cases: 

In the case of Greene vs. McDonald, 70 Vt., 372, where 
a contract for improvements was made with one in posses¬ 
sion of the property, to whom the owners had agreed to 
loan certain moneys, the court says: 


«* * * The mechanic can not hold any greater 

interest in the property than his employer had at the 
time the work was done. He is bound at his 
know what that interest is. 45 Am. Dec., 679, • 

If the contract is made with an agent the rig 
lien will depend upon the scope of the agency. A mere 
general agency will not enable one to charge the lan 
of his principal. A general authorization to take care 
of the property will not be sufficient. See B ^ xter Y*' 
Hutchings, 49 Ill., 119. A lessee can not bind the de¬ 
mised property against the lessor’s title without his 
consent The owner is not bound by the mere f act ‘hat 
the repairs are for the permanent improvement of h 
property, nor that the work was done under Ins super¬ 
vision nor that he paid some of the bills contracted for 
repairs nor that he extended the lease and advanced 
monev on condition that the tenant would make certain 
improvements, nor that the tenant be required b> a 
covenant in the lease to make the repairs. 61 Am. Dec., 
698, note.” (Our italics.) 

In the case of Sternberg vs. Refrigerator Works 112 
S. W., 174 (Ark.), it was held that a stipulation in build- 
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ing specifications which were made a part of the contract, 
that should the contractor refuse or neglect to supply suf¬ 
ficient materials or workmen, the architect should have 
power to provide the same, the expense thereof to be de¬ 
ducted from the contract price, did not authorize the archi¬ 
tect to bind the owner or to create a lien beyond the orig¬ 
inal contract price. 

In the case of Leafgreen vs. Yablonsky, 178 Ill. App., 19, 
decided as late as March, 1913, it appears that a mechanics’ 
lien was claimed for extra work by the original contractor. 
L he contract provided that no extra work or material would 
be paid for without a written agreement made and approved 
by the owner. The superintendent of the job endorsed in 
writing on the back of the original contract an allowance 
for alleged extra work. It was held that the superintendent 
had no authority to thereby bind the owner. The court 
says: 

“In our opinion the defendant is not liable for any 
extra or additional work ordered by the superintendent 
under the provision of the contract above quoted. The 
evidence does not show any order for extra work from 
the defendant, nor does it show that the provisions of 
the contract were waived by him. The order for the 
$265 written upon the contract by the superintendent 
was without any authority given by the defendant, and 
as above stated was not called to the knowledge of the 
defendant until after the alleged extra work had been 
performed. Adalard vs. Muldoon, 45 Ill., 193-5.” 

Boisot on Mechanics’ Liens, Sec. 19, p. 23, says: 

“One contracting with an agent to put a house on the 
principal’s land must ascertain the extent of the agent’s 
authority. If the principal has furnished the agent 
with money, there is no implied credit justifying the 
contractor in charging the land with a lien.” 4 




It follows, therefore, that under the limited authority of 
Leetch. nothing that he did or could do could bring about 
any privity of contract between the owners and the alleged 
lienors charging them with the obligation to pay the claims 
asserted herein. It is claimed, however, by the lienors that 
because Leetch approved the original contracts and because 
he walked in and out of the building two or three times a 
week, and knew that extra work was being done by all but 
one of the lienors, the owners can be held. It is apparent 
that no promise was made by Leetch to pay for any such 
extra work, the cost or price of extra work was not even 
discussed with him, and the record does not disclose he was 
even known by the lienors to have been in any degree an 
a^ent of the owners; therefore Leetch’s mere knowledge 
that this extra work was in progress can hardly be held to 
create an implied agreement upon his principals to pay 

therefor. . . . . 

This contention is fundamentally defective, in that it re¬ 
solves itself into a claim that the owners are estopped from 
denying their liability because of some conduct of Leetc 
not shown to be acquiesced in. directed, or authorized by 
them It follows that there being no evidence that the 
owners had done anything to the knowledge of the lienors 
upon which they were reasonably entitled to rely and di 
rely to their disadvantage, the doctrine of estoppel could no 
apply. It is earnestly urged by the appellees that the case 

of Libby vs. Harney, et al, 41 App. D. C., 2 su sta "' 
tiates their contention. That case invokes the doctrine of 
estoppel, because it is shown that the architect was employed 
by the owner to prepare plans and specifications for e 
building, and that the architect as agent for the owner^ac¬ 
cepted an order given by the contractor in favor of Libby 
Brothers, who furnished the lumber, notifying h» pnnapd 
and receiving from the latter a reply m writing to the effect 








16 

that he could handle the whole matter in his own way and 
that there would be no interference or delay in drafts. That 
case further discloses that the owner personally upon her re¬ 
turn to the city of Washington became aware that the lum¬ 
ber was being furnished by Libby Brothers, when only about 
one-half of the lumber was delivered. The principle is 
enunciated by this court that where the architect purchased 
material on the credit of the owner until the latter s knowl¬ 
edge and consent, the owner will be deemed to have ratified 
the transaction and be liable. In other words, the agency was 
found by the court from the fact that the owner knew that 
her agent had contracted with the plaintiffs for materials, 
and that he had guaranteed payment and she thereafter ac¬ 
cepted the lumber and used it in the construction of her 
building. 

A comparison of that case with the present case dis¬ 
closes that the owner was constructing the building, where¬ 
as in this case the lessee was making the repairs; that the 
owner employed Haller as architect to take general charge 
of the progress of the work, and that acting as such he guar¬ 
anteed the payment for the lumber, communicated that fact 
to the owner, and received a reply in writing that he was in 
charge of the work and that anything he did was all right, 
whereas in this case Henderson was not the agent of the 
owners, did not communicate to the owners that he had 
made definite contracts for materials and labor, and did not 
receive the assurance that everything he did was all right. 
In other words, the Court of Appeals in the Libby-Harney 
case find that Haller, the architect, was put in charge of the 
work by the owner and that the owner ratified his conduct 
in guaranteeing the payment of the bills and ratified his 
action by receiving the benefits of same. Whereas, in the 
present case, the owners had nothing whatever to do with 
the work being performed, the extent of their connection 
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with the work being that they had agreed in a private ar¬ 
rangement with the lessee to allow him so much money to 
be used by him in the improvement of the building that he 
was about to take possession of, at his discretion. 

To logically follow the contention of the alleged lienors 
to this conclusion, we would have this situation presented: 
Although Leetch had no authority to enter into any con¬ 
tracts on behalf of the owners, and although Henderson 
had never been the agent of the owners, but was as a mat¬ 
ter of fact, the agent of the lessee, and although no written 
contract or any other contract was entered into between 
Leetch as agent of the owners and the alleged lienors, and 
although the agreements for the extra work were made with 
Henderson direct, yet, because the owners in pursuance of 
a private agreement with the lessee, Taylor, Jr., advanced 
the sum of $33,000 upon order of Taylor, through his agent 
Henderson, and because Leetch approved certain original 
contracts in writing to the extent of $16,000, which obliga¬ 
tions were duly met, it is to be presumed from these cir¬ 
cumstances : 

(1) That Leetch had authority to directly obligate the 
owners to the several contractors for the performance of 
any and all of the extra work, whether it be for one dollar 

or for ten thousand dollars, or more; 

(2) That as a result of such presumed authority he 
further had authority to employ Henderson as a sub-agent 
with authority to negotiate with the several alleged lienors 

on behalf of the owners, and 

(3) That the acts of Henderson in directing the perform¬ 
ance of the extra work, together with the act of Leetch in 
making part payments on account of that extra work, which 
was in pursuance of the private arrangement between the 
owners and Taylor, Jr., all of which was done without the 
knowledge or ratification of the owners, constitute the 
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binding act of the owners. In other words, although 
the owners did not give Leetch authority to take 
general charge of the work and do as he thought best, as 
is shown in the Libby-Harney case, and although the owners 
did not directly benefit by the work done by the alleged 
lienors, yet they are to be held liable for the claims pre¬ 
sented. 

But what is the alleged conduct of Leetch relied upon to 
establish an estoppel? We will take up each claim sepa¬ 
rately. 

James Nolan & Sons. 

The original work done by this lienor was in pursuance 
of a proposal submitted to Henderson and approved by 
Leetch under the terms of the lease, and amounted to 
$2,674. Extra work was thereafter done by this firm to 
the extent of $4,104.21, on which a payment was made by 
Leetch at the request of Henderson, amounting to $1,026. 
The cost of the original work approved by Leetch was paid 
in full. The first interview that John J. Nolan, represent¬ 
ing this firm, had with Mr. Leetch, was in October, 1912, 
when no one was present, and the conversation “was in a 
general way about the condition of the plumbing,” “it was 
in a general way as to repairs and improvements that were 
being made on the house; and they mentioned the changing 
of the connections to the lavatory and also the changing of 
the water system to a supply system”; “they had sufficient 
pressure to put it (the water) over the roof and he suggested 
to Mr. Leetch that if he would take the matter up with 
the Commissioners, no doubt he could have that connection 
made to the high pressure main, and get the water system 
changed so as to serve the house without pumping the water” 
(R., p. 30). This is the only conversation he remembers 
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particularly with Mr. Leetch. The change to the high 
water pressure system was carried into effect, and the 
change in the pipes incidentally, in the building, was part 
of his labor. At no time did he talk prices with Mr. Leetch, 
but had those conversations with Mr. Henderson (R., p. 
30). 

Mr. Leetch himself did not give any orders or instruc¬ 
tions for the extra work. He got the orders from Mr. 
Henderson (R., p. 31). 

It is difficult to see how a mere discussion with Leetch 
of the possibility of changing the water pressure system 
without any further discussion with him as to prices or the 
actual doing of the work, could in any way be considered 
conduct estopping the owners from denying liability on a 
claim growing out of extra work not connected at all with 
the change of the water pressure system. The witness, al¬ 
though having testified that the conversation herein given 
was the only one had with Lee'ch, near the close of his 
testimony states, in referring to the overhauling of 36 
rooms, “his recollection is that he submitted it and Mr. 
Leetch stated that the work had to be done in order that 
the hotel should be in condition to open” (R., p. 31). Leetch 
emphatically denies making any such statement, as he had 
no particular interest in the date of the opening of the hotel, 
the work being in the hands of Mr. Taylor. He only knew 
that there was extra work being done by Nolan and vouch¬ 
ers presented as it progressed (R., p. 71). 

James B. Lambie Company, Inc. 

This claim, amounting to $299.10, must be disallowed 
entirely as there is no testimony in this case warranting any 
such allowance or in any way tending to show any relations 
between this company and Leetch or the owners. 
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W. E. Thompson Company, Inc. 

The only witness offered to prove this claim was Edwin 
Stevens, who testified that Henderson approached him for 
an estimate which was made to Henderson and accepted by 
the latter, the first contract being for $1,161, and the sec¬ 
ond for $600, and some odd dollars. There was some ad¬ 
ditional work contracted for by Henderson at 10% (R-, p- 
56). 

Some conversations are narrated by this witness (R., 
p. 57) to the effect that in speaking to Mr. Leetch on one 
occasion about old bathrooms needing repairs, the latter told 
him to go ahead and do it and on another occasion when 
he told Mr. Leetch he had an order to put in the rath¬ 
skeller floor at $400, Leetch told him to go and get it 
in quick. No attempt is made to differentiate in the figures 
allowed in the claim between these two items of work 
claimed to have been done after these conversations with 
Leetch and the other work done without any such assur¬ 
ance. 

Leetch in his testimony denies making any such statement 
to Mr. Stephens, affirming that he did not even know the 
latter (R., p. 79). 

John R. Galloway. 

This witness sent his proposal to Henderson, received 
his instructions as to where to do his work from Messrs. 
Henderson and Taylor (R., p. 42), and received an accept¬ 
ance from Henderson (R., p. 42), and did not receive any 
acceptances from any one else (R., p. 42). He bases his 
claim of estoppel on the statement testified to by him, and 
denied by Mr. Leetch (R., pp. 72, 73) that the latter told 
him to go ahead and do anything Henderson ordered to be 
done, although this conversation occurred after he had al- 
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ready done on Henderson’s order, sufficient work to entitle 
him to two payments, the last being for $800.00. 


Archibald H. Douglass. 

H is attention was first called to this work by Henderson 
bringing him a set of plans (R., p. 36); his original propo¬ 
sition was addressed to Henderson (R., p. 36); he had no 
agreement in regard to certain of the extra work and re¬ 
lies upon a statement alleged to have been made by Mr. 
Leetch to the effect that whatever Henderson told him to 
do, for him to go ahead and do it, and don’t be afraid he 
won’t get his money (R., p. 39). 

This conversation was had during the progress of the 
building (R., p. 40). Leetch denies making any such 
statement, and testifies that he did not authorize Douglass 
to do any work except that contained in the proposal for 
$1,500 (R., p. 


Julius Lansburgh furniture Co. 

This claim is for $1,280.32, and there is not a scintilla of 
evidence in the case to show any agreement with the own¬ 
ers, express or implied, on any account with the Lansburgh 
Furniture Company, dependent upon anything that Leetch 
or the owners said or did. The only testimony whatever 
referring to this claim is that of Henderson, in which he 
claims that he conferred with Leetch about competitive bids 
of the Vollmer Company and Lansburgh, in which conver¬ 
sation he asserts Leetch told him he had better place the 
order at once, so that the house could be completed (R., 
p. 45). It is apparent therefore that by no method of rea¬ 
soning could the owners be held responsible for this claim. 






William A. Pierce. 

This claim amounts to $134.83, and must be eliminated 
entirely. There is not a scintilla of evidence in the record, 
so far as we can discover, in reference to this claim. 

Murray Brothers. 

Charles C. Murray, one of the partners, testified as to 
this claim, in effect, that he and his brother met Henderson 
and the latter asked him about the plastering work, and he 
asked Henderson where does the money come from, and 
Henderson replied, “you don’t want anybody better than 
the McLeans; I am superintendent there and I give orders 
and pay all bills;” after the work had been done and when 
he went to Mr. Leetch’s office to get a check, he told Mr. 
Leetch he had unsatisfactory dealings with Henderson 
prior to that time, and Leetch told him not to get uneasy, 
he would get his money (R., p. 15). This is all the testi¬ 
mony offered tending to connect up the owners with this 
claim. It is apparent, of course, that the statements of 
Henderson, in so far as they are offered to prove any agency 
of Leetch or to bind the owners, is irrelevant and incom¬ 
petent, as being hearsay. No offer was made to show any 
authority for such a statement. The statement of Leetch 
appears as coming after the work was done or commenced, 
and, therefore, was not such a statement as Murray Broth¬ 
ers could rely on to commence the work. 

It is curious to note that a number of these claimants 
vitally interested, of course, in the result of this case, man¬ 
aged to remember some fragment of a conversation after 
they had commenced work, in which their connection was 
supposed to have been made known to Leetch. 

Mr. Leetch testifies that he had no detailed knowledge 
of the plastering work by Murray Brothers; knew they 



were doing some work there, but not how much, nor that 
they were doing work on time and labor and material (R., 
p. 84). He denies making any such statement to Mr. Mur¬ 
ray, and relates the substance of the conversations he did 
have with Murray after all the money had been fully dis¬ 
bursed by him (R., p. 79). 

Charles T. Schneider. 

This claim amounts to $41.00. An estimate was given 
to Henderson and approved by Leetch (R., p. 54). This 
witness testified that if his recollection served him, he spoke 
to Leetch to the effect that he did not care to trust Hender¬ 
son ; on several occasions he handed Henderson his bill and 
was never paid, and asked whether it would be all right and 
was told it would (R., p. 55). Mr. Leetch denies making 
any such statement to Schneider, and testifies that at a 
later date after the work had been practically all completed 
on the hotel, Schneider came in with a small bill for extras 
and asked for payment, and at that time stated that he 
would not have undertaken the work with Henderson at any 
time because he had some unpleasant experiences. Leetch 
knew nothing, however, of the extra work prior to its hav¬ 
ing been completed. He does not to this day know what 
that extra work was (R., pp. 78, 79). 

Luther L. Derrick. 

This claimant furnished his estimate to Taylor, receiv¬ 
ing an approval from Leetch. About a month before the 
deal went through, Taylor was over at the place of busi¬ 
ness of witness and said, “If arrangements go through, we 
are working on now, we are to get the Bellevue Hotel, and 
if we do we want you to give an estimate on the papering 
and decorating.” He was paid in full for his original con- 
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tract and received orders for extra work from Henderson 
(R., p. 58). The witness further testified that he would 
say that Mr. Leetch had no knowledge of his doing extra 
work and he had no conversation with Mr. Leetch in regard 
to this extra work. 

This claim is for $320.00 and it is plain that at no time 
did the case of this claimant measure up to the requirements 
as hereinbefore pointed out. 

Columbian Iron Works, Inc. 

This claim is for $621.50, and undoubtedly should be 
disallowed. We call the attention of the court to the fol¬ 
lowing testimony of the only witness produced to establish 
the claim, namely, Frank J. Nagel: 

“0. Henderson was the man you were looking to 
to pay the bill was he? 

A. Yes, indeed. 

Q. And when you wanted payment, you went to 
Henderson ? 

A. Yes, sir.” 

He further testified “he never had anything to do with 
Mr. Leetch except to collect the money on an order dated 
October 11, 1912, directed to Leetch by Henderson, certi¬ 
fying that the Columbian Iron Works was entitled to a pay¬ 
ment of that amount” (R., p. 60). He further testified that 
he only knew Mr. Leetch later on, and as shown by his tes¬ 
timony last quoted, this was in connection with the receipt 
of payment on an order of Henderson (R., p. 60). 

Eliza Barker. 

This claim is for $117.88, and plainly is not supported 
by any evidence connecting up the owners. The only tes- 
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timony in reference to it was given by W. P. Culloch, who 
stated that he received an order from Henderson for lum¬ 
ber, commenced the delivery July 20, 1912, the last deliv¬ 
ery being November 8, 1912, and received credits on ac¬ 
count of the bill made by Mr. Leetch, leaving a balance of 
$117.88. 1 his is the sum total of the testimony offered on 
this claim. 

From the foregoing it will be seen that the following 
claims result from work undoubtedly done without any 
prior knowledge of the connection of the owners with the 
transaction, and without any transactions being shown or 
actions of Leetch that could be or were relied upon: 


James B. Lambie Company, Inc. $ 299.10 

(No evidence whatever in this claim.) 

Julius Lansburgh Furniture Co. 1,280.32 

William A. Pierce. 134.83 

Luther L. Derrick. 320.00 

Columbian Iron Works. 621.50 

Eliza Barker. 117.88 


$2,773.63 

The lienors endeavored to bolster their case by offering 
the testimony of Henderson. It is curious to note that al¬ 
though Henderson testified that he was employed by Peter 
Taylor, yet the lienors did not see fit to call Taylor to the 
stand. The presumption naturally follows that if they had 
called Taylor to the stand his testimony would have been 
adverse to their interests. 

In conclusion, we desire to call the attention of the court 
to two other propositions, either one of which, to our minds, 
ought to effectually dispose of the claims of the lienors, 
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namely, (1) improvements made by a lessee can not be 
charged against the interest of the lessor, and (2), the 
recordation of the lease was notice to the alleged lienors of 
the position of the owners. 

Improvements by a Lessee Can Not Be Charged 
Against the Interest of the Lessor. 

The mere fact that the improvements and repairs were 
being made by Taylor, Jr., on property leased from the 
owners, can not charge the real estate named with a lien 
for the cost of such improvements or repairs, nor has the 
lessee implied authority to charge the owners with such 
costs. 

In the case of Cement Co. vs. Lime, 112 Va., 7, it 
appears that the Richmond Company leased to the Main 
Line Realty Corporation a lot of land, and in the lease the 
lessee agreed to erect and maintain at its own expense a 
building thereon. This agreement was recorded. The 
lessee thereupon proceeded to contract with a general con¬ 
tractor for the erection of the building who, after partially 
completing the same, failed, and thereupon numerous per¬ 
sons perfected their liens for labor and supplies. A lien 
upon the lessors interest is claimed. It was held that it is 
clear that the interest of the lessor in the lot can not be sub¬ 
ject to the liens of the appellants unless the lessor caused 
the building to be erected on the lot. The court says (p. 
11 ): 

“It is insisted that the appellant’s claims are liens 
upon the lessor corporation’s interest in the lot because 
the lessee corporation was in effect the agent of the 
lessor in causing the building to be erected on the lot. 
The evidence fails to sustain this contention, unless in 
the contract of lease, where the lessee is by its terms 
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required to erect a building upon the leased premises, 
the lessee becomes the agent of the lessor. 

“It is well settled that such relation does not make 
the tenant the agent of the landlord, and that it does 
not give him the implied authority to create a lien 
upon the landlord’s interests therein for improvements 
made thereon, unless the lawmaking power expressly 
or by necessary implication enacts otherwise. Phillips 
on Mechancis’ Liens, Secs. 89 and 90; Boisot on Me¬ 
chanics’ Liens, Secs. 289-91; Jones on Liens, Secs. 
1273, 1276; Mills vs. Matthews, 7 Md., 315; Rothe 
vs. Billingrigh, 71 Ala., 55; Harman vs. Allan, 11 
Ga., 45.” 

If the case presented by this record were one where the 
amounts claimed by the respective parties were within the 
$25,000 agreed by the recorded lease to be advanced to 
Taylor, Jr., it can readily be seen that upon the refusal of 
the owners to pay them, a mechanic’s lien would attach on 
the theory that the owners authorized the improvements 
to a certain amount, and received the benefit of same, and, 
therefore, should be held liable to the amount limited by 
the authority. Hall vs. Parker, 8 W. N. C., 325. 

But no case can be found where the authority to make 
certain repairs up to a definitely stated amount would 
render the property liable for additional cost, in the absence 
of a statute such as the one referred to in the case of 
Mosher vs. Lewis, 31 N. Y. Supp., 433 (cited by appellees), 
which statute provides that a lien against the owner’s in¬ 
terest in the real estate is created when the owner “con¬ 
sents” to the repairing or building on the leased property. 
It is for this reason that the case of Mosher vs. Lewis is 
inapplicable to the present case, and it may well be argued 
► that the converse is true, and that in the absence of such 

legislation even the consent of the owner to the repairs to 
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be made by the lessee would not create a lien on his interest. 

In the case of Conant vs. Brackett, 122 Mass., 18, the 
mechanic entered into a contract with a proposed lessee of a 
building to do certain repair work; in a lease from the 
owner, it was covenanted by the lessee that he would make 
all necessary repairs and alterations at his own expense; 
the owner had no knowledge of any particular contract be¬ 
tween the lessee and the mechanic until after a certain time, 
after which time he occasionally saw the mechanic at work. 
There was no evidence of any contract for a specific price; 
but the agreement between the lessee and the mechanic was 
that for the labor and materials which the mechanic agreed 
to furnish, he should be paid a reasonable price according 
to the market rates. No notice was given by the petitioner 
to the respondent of his intention to claim a lien on the 
estate. In holding that there was no lien against the own¬ 
er’s interest, the court says: 

“There was no agreement with, or consent of the 
owner of the building or any person having authority 
from or acting for him. The lease authorized the 
lessee only to make repairs at his own expense. The 
petitioner therefore has no lien. Frances vs. Sayles, 
101 Mass., 435; Hayes vs. Fessenden, 106 Mass., 228; 
Hilton vs. Merrill, 106 Mass., 528.” (P. 19.) 

♦ 

In the case of Boteler vs. Espen, 99 Pa., 313, it was 
claimed that the landlord, by the covenants of the lease, 
having compelled the lessee to make all necessary repairs 
and improvements, had thereby consented to the repairs 
made by the claimants rendering his interest in the prop¬ 
erty subject to a mechanic’s lien. In denying the conten¬ 
tion of the claims, the court says (p. 315) : 




“* * * We held in McClintock vs. Criswell, 17 

P. & S., 183, that the consent indicated by the act is an 
absolute consent consistent with the right to do the 
work on the credit of the building. In that case, it was 
agreed that the work should be done at the cost of the 
tenant and for that reason, we decided that the con¬ 
sent of the landlord must be regarded as a qualified, 
and not as an absolute consent, and therefore the act 
was inapplicable. In other words, the circumstance 
that the tenant and not the landlord was to defray the 
expense of the improvement was conclusive that neither 
the landlord nor the building was to be subject to the 
cost of the work.” 

The court in that case followed the holding of the case 
cited, and refused to allow a lien against the owner’s inter¬ 
est for the amount of the repairs that were to be paid for 
by the tenant. 

In the case of Cornell vs. Barney, 94 N. Y., 394, it 
appears that materials were furnished by the plaintiffs un¬ 
der a contract with a lessee for the building in process of 
construction by the latter in pursuance of provisions in his 
lease by which he covenanted to erect the building on the 
demised premises of at least a specified value. The lessor 
covenanted to lend a specific sum as the building advanced 
to be secured by mortgage on the lessee’s interest. The 
building at the end of the last of certain renewals provided 
for, or sooner, in case the lessee failed to perform his 
covenants, was to revert to and become the property of the 
lessor. In an action to foreclose an alleged mechanic’s 
lien, it was held, in the absence of evidence that the lessor 
had some connection with plaintiff’s contract, plaintiff was 
not entitled to have or enforce a lien against the interest 
of the lessor in the land or building, but only against that 
of the lessee. The court holds that to give the lien the 
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work must have been done or materials furnished at the 
instance of the owner of the building or the improvement 
at the instance of his agent. 

Sec. 1245 of the Code, D. C., clinches this proposition 
by the following provision: 

* * * When a building shall be erected or 
repaired by a lessee * * * the lien created by 
this act shall only extend to and cover the interest or 
estate of such lessee, * * * .” 

Recordation of the Lease Notice to Alleged Lienors 

of Position of the Owners. 

It is respectfully submitted that the lease having been 
recorded long prior to any work being performed, the 
claimants were charged with the notice of the terms of the 
lease and the provision for the making of the repairs by 
the lessee, not the lessors, and the agreement of the lessors 
to merely advance to the lessors a limited sum of money, 
and being charged with that notice, can not claim that the 
disbursement of that money by the lessors, through Leetch, 
could be the basis of any claim or implied contract between 
the claimants and the owners. The subsequent unrecorded 
agreement for the lessors to contribute a small additional 
sum can of course play no part in changing the status, for 
the reason that claimants had no notice of this, could not 
have relied upon or been misled by it and were charged 
with notice of the limitation of $25,000 contained in the 
lease which was a recorded instrument. 

In the case of Cement Co. vs. Lime Co., 112 Va., 7, 
which has been hereinbefore referred to, it was further 
argued that because the lease between the parties required 
the lessee to erect the building that, therefore, the lessor 
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caused the erection of the building, and a lien attached 
under the statute, and in speaking of the effect of the 
recordation of the lease, the court says (p. 11) : 

“It is true, as argued, that the contract of lease 
required the building to be erected; but it was to be 
erected by the lessee, and the lessee alone, and at his 
cost. The lease was of record, and the appellants 
must be charged with notice of its contents.” 

An examination of the statutes of Virginia discloses that 
a lease for more than five years is required to be recorded, 
and “from the time it is duly admitted to record be as 
against creditors and purchasers as valid as if the contract 
was a deed conveying the estate or interest embraced in 
the contract” (Sec. 2464), and being not recorded, “shall 
be void as to subsequent purchasers for valuable considera¬ 
tion without notice, and creditors” (Sec. 2465). 

In the case of Armstrong Cork Co. vs. Refrigerating 
Company, 184 Fed., 199, it appears that materials were 
furnished to a lessee by the refrigerating company to en¬ 
able the lessee to insulate a building which had been erected 
by the lessor on land owned by the latter. In the lease it 
was provided that the lessor would erect the building and 
that the lessee “shall have the right to install in said build¬ 
ing, and in and upon said premises, its pipes and insulation 
for refrigerating purposes throughout said building.” This 
lease was recorded in the office of the Recorder of Deeds 
before complainant made its contract with the refrigerating 
Company to furnish material and perform the work for 
which it claims a mechanic’s lien. Speaking of the notice 
to the material men by reason of the record of the lease, 
the court says p. 210: 
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“* * * The record of the lease was notice to the 

complainant that the improvements he was placing in its 
warehouse remained the personal property of the les¬ 
see; that they did not become a part of the realty and 
that Lyons’ (lessor) reversion in the warehouse and 
the land upon which it stood were not chargeable with 
the mechanic’s lien for the purchase price of the work 
and the material he was furnishing. Faxon vs. Ridge, 
87 Mo. App., 299, 307.” 

In the foregoing case it being provided in the lease 
that the insulating wires, etc., would remain the property 
of the lessee, unless there be default, the court finds that 
they remain personal property, and that a mechanic’s lien 
did not attach thereto, and that the mechanic at the time 
he entered into the contract to furnish the same to the 
lessee, had record notice of the fact that they would remain 
personal property and not become a part of the realty. 

So in this case the alleged lienors had record notice that 
the contract of lease provided that the lessee would make 
the improvements and not the lessors. 


To capitulate the situation, we find these facts: 

The claimants dealt with Henderson; Henderson is the 
agent of Taylor, Jr.; Taylor is known to be the lessee and 
entitled to the possession of the premises as against the 
lessors; there is constructive notice of the fact that the 
lessee intends making alterations and repairs and that the 
lessor consents thereto, but merely agrees to advance a 
definite sum of money; no definite contracts are obtained 
from the owners or any duly aphorized agent of the own¬ 
ers; no definite prices are agreed upon covering the work 
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for which claims are made; the claimants up to and in¬ 
cluding the day of the filing of the liens are undecided as 
to who they contracted with, as in all the notices of liens 
filed, with the exception of two, the name of the person 
with whom the contract is supposed to be made is not 
given. A mere recital of these attempted facts and cir¬ 
cumstances, aside from the positive denials of Leetch that 
he made the statements attributed to him, lead to the irre¬ 
sistible conclusion that nothing is shown to warrant the 
assumption that the owners, by any conduct of theirs, or 
any conduct of any duly authorized agent of theirs, had 
impliedly obligated themselves to the payment of the claims 
of the alleged lienors. 

Respectfully submitted, 

Wilton J. Lambert, 
Rudolph H. Yeatman, 
Attorneys for Appellants. 






